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IN THE UNITED STATES COURT OF APPEALS 


| 
| 
| 
| 
JOINT APPENDIX | 
| 
| 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 

| 


BETHESDA- CHEVY CHASE BROADCASTERS, 


) 
INCORPORATED, ) 
Petitioner, 
v. Case No. 20,720 
UNITED STATES OF AMERICA ) 
) 
) 
) 
) 


| 

| 

| 

| 

| 

and | 

FEDERAL COMMUNICATIONS COMMISSION | 
Respondents. 


PREHEARING STIPULATIONS | 
The parties to the above proceeding have entered into a stipulation 
that the following questions are those presented by the instant} appeal: 
1. Whether the Commission's Orders deprive Petitioner of a 
substantive right to a hearing limited to those applications 
timely-filed with its own application. 


Whether the Commission's Orders deprive Petitioner of 


a substantive right to a comparative hearing with the 
application of Atlantic Broadcasting Company for renewal 
of license for Station WUST, Bethesda, Maryland. | 

| 


FILING OF JOINT APPENDIX | 
Counsel for the parties further stipulate that the joint appendix 
will be filed simultaneously with the filing of the Reply Brief, or, if 
Petitioner files no Reply Brief, then within fifteen days of the filing 
of the Brief of Respondent. | 
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References to the record appearing inthe various briefs of the 
parties shall be to the page numbers in the original record certified 
to this Court. In the printing of the joint appendix, there will be set 
forth, in addition to the consecutive numbering of the pages of the 
joint appendix, the original record page numbers in bold type and 
indented in a manner which will render it convenient for the Court 
to locate the pages referred to in the briefs. 

Respectfully submitted, 


BETHESDA-CHEVY CHASE BROADCASTERS, 
INCORPORATED 


By: /s/ Donald E. Ward 

FEDERAL COMMUNICATIONS COMMISSION 
By: /s/ John H. Conlin 

ATLANTIC BROADCASTING COMPANY 


By: /s/ Seymour M. Chase 
February 21, 1967 


[Filed March 1, 1967] 


PREHEARING ORDER 

Counsel for the parties in the above-entitled case having submitted 
their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 
approved, and it is 

ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the joint appendix 
herein. 
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LAW OFFICES 
PHILIPSON, LYON & CHASE 
BRAWNER BUILDING WASHINGTON, D.C. 20006 
298-9100 


dune 17, 1965 
| 


Dear Mr. Waple: | 

This is submitted on behalf of the Atlantic Broadcasting Com- 
pany, licensee of standard broadcast station WUST, Bethesda, ice 
land, and it has reference to: 


(1) the pending application of this licensee for a 
construction permit to increase the operating power 
of WUST to 5 kilowatts, reduced to 1 kilowatt during 
the critical hours, filed on September 7, 1960 (BP- 
14,357): 


(2) the pending request of this licensee for dis- 
missal of the aforementioned application, filed on 
April 9, 1965; 


(3) the pending application of this licensee to 
change the city designation of WUST to Washington, 
D. C., and for a construction permit to change the 
transmitter site to a downtown location in Washing- 
ton, filed on June 28, 1963; 


(4) this licensee's amendment of the foregoing 
application, proposing an increase in power to 1 kilo- 
watt, filed on April 9, 1965; - 


(5) the pending application of this licensee for 
renewal of the license for station WUST, filed on June 
28, 1963 (BR-1513); and 


(6) the pending application of Bethesda-Chevy 
Chase Broadcasters, Inc. for the 
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existing facilities of station WUST, filed on August 
12, 1964 (BP-16,319). 


This licensee now requests that the Commission (a) grant 
it leave to withdraw the said request for dismissal of application 
BP-14,357; (b) accept the said application of June 28, 1963, and’ 


the said amendment of April 9, 1965, as an amendment of applica- 
tion BP-14,357; and (c) thereupon designate application BP- 
14,357, as thus amended, for hearing in consolidation with appli- 
cations BR-1513 and BP-16,319. Following are the pertinent cir- 
cumstances: 


WUST is a Class II station, operating daytime only on the 
clear channel 1120 ke. Although the station is licensed to Bethesda, 
Maryland and its transmitter site is in Bethesda, for the past four- 
teen years WUST has been operated so as to serve the Negro popu- 
lation of Washington, D. C. and its environs. In providing that serv- 
ice, WUST has suffered a number of impediments, the most serious 
of which is that its primary service area embraces only about one 
half the Negro population of the area. Some six years ago, soon 
after this licensee acquired the station, it began considering ways 
to correct that condition. 


In 1960, the licensee filed the first of the subject applications, 
proposing an increase in power at its present site. In accordance 
with what was then Section 1.351(b) of the Rules, the Commission 
put the application into its pending file. When, after three years, no 
action was forthcoming, the licensee began considering other ap- 
proaches to the problem. 


In June, 1963, the licensee was obliged to file its next appli- 
cation for renewal of the license for WUST. At the same time, the 
licensee prepared and filed an application to make WUST a Wash- 
ington station. In view of the Commission's requirements for serv- 
ice to the principal city, the licensee also proposed to move its 
transmitter to a location in downtown Washington. An increase in 
power was not considered for the reason that the Commission's 
rules would have barred action on it, and another potentially lengthy 
delay would have been in prospect. Action on these applications was 
delayed nevertheless, 
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and they remain pending. i/ As in the case of application BP-14,357, 


the application of June 28, 1963 would require a waiver of Section 
73.25(a)(5)(ii) of the rules, and a request for a waiver was made. 


This year, the consulting engineer for the licensee advised 
that the Commission's new rules on AM interference ratios would 
permit operation from the downtown location with higher power. 
The amendment proposing 1 kilowatt was then prepared and filed 
on April 9. With that development, it seemed pointless to allow 
the earlier application to remain pending, so the subject request 
for dismissal was filed at the same time. 


Only six weeks later, on May 19, the Commission acted with 
reference to a group of long-pending applications of Class II sta+ 
tions for power increases, including applications BP-14,357, for 
WUST. The Commission indicated that, because those applications 
had been on file for so long, it wished to consider them for grant, 
and it instructed the staff to invite the applicants to make their ap- 
plications current. As to WUST, because of the pendency of the 
application of June 28, 1963, the Commission did not act in the | 
same way, but instructed the staff to confer with the undersigne¢ 
counsel for the licensee. On May 28, the undersigned counsel met 


with Messrs. Martin I. Levy, Harold L. Kassens, and Ralph H. | 
Garret. After an extended and highly useful discussion, it was re- 
solved that if the licensee were to file a request that the applica~- 
tion of June 28, 1963, and the subsequent amendment, be accepted 
by the Commission as an amendment of application BP-14,357, | 
the matter would be brought to the Commissioners for disposition. 
That is the course the licensee wishes to pursue, and, for that pur- 


pose, offers the following considerations: 


| 
1. What would clearly best serve the interests 

of both the licensee and the population it seeks to 
serve is the proposal for the use of the downtown lo- | 
cation with 1 kilowatt. Again, all that bars a grant | 
of that application is Section 73.25(a)(5)(ii) of the | 
Rules, and the licensee has requested a waiver. The 
licensee | 
| 


Se | 
ef It is worthy of note that the competing application for the fa- 
cilities of WUST was not filed until after the WUST license renewal 
application had been pending for fourteen months. | 
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believes that it has stated persuasive grounds for the 
waiver, and that the Commission, after giving them 
earnest consideration, will find that the licensee is at 
least entitled to a hearing. 


2. As to the factors which are involved in the 
Commission's policies with reference to the clear 
channels, the application of June 28, 1963 provides 
for a better allocation than application BP-14,357. 
Neither application can have any effect on the use of 
Class I-A assignments. Neither application would 
inhibit the prospective use of powers up to 750 kw by 
Class I stations. Neither application would cause or 


receive objectionable interference. Neither applica- 
tion involves an increase in power toward the domi- 
nant clear channel station on the frequency, but the 
later application obviously provides for less radia- 
tion toward the dominant station. Finally, because 
the proposal in application BP-14,357 would extend 
the signal of WUST further in all directions than the 
proposal in the application of June 28, 1963, the earli- 
er application would have a more limiting effect on 
whatever additional steps the Commission might wish 
to take with reference to this clear channel. Given 
that the Commission has indicated a willingness to 
grant application BP-14,357, it cannot, on technical 
grounds; be less willing to grant the application of 
June 28, 1963, as amended. 


3. \Applications BR-1513 and BP-16,319 ought 
now to be ready for designation for hearing. The 
central question which will have to be resolved in 
that proceeding is the nature of the service rendered 
and to be rendered by WUST to the Negro population 
of Washington, and the need for that service as com- 
pared with the need for the service proposed by the 
competing applicant. With reference to the applica- 
tion to make WUST a Washington station, with a down- 
town site and higher power, the central question to be 
resolved is the nature of the service rendered and to 
be rendered to the Negro population of Washington, 
and whether 
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the need for that service is sufficient to justify the 
waiver requested. It follows that the most orderly 
and expeditious way to dispose of both applications 
is to designate them for hearing in a consolidated 
proceeding. : 


Yours, 


/s/ SC 
Seymour M. Chase 


Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 
Washington, D. C. 20554 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION | 
Washington, D.C. 20554 


B 
FCC 66-526 
84814 

| 


In re Application of | 


WUST, INC. (WUST) Docket No.16706 
Bethesda, Maryland File No. BP-14357 


| 
Has: 1120kc, 250w, Day | 
Requests: 1120kc, 5kw, 1kw (CH), Day | 


For Construction Permit 


ATLANTIC BROADCASTING COMPANY (WUST) 
Bethesda, Maryland 


Has: 1120ke, 250w, Day 
For Renewal of License 


BETHESDA-CHEVY CHASE BROADCASTERS, 
INCORPORATED, Bethesda, Maryland 


Requests: 1120kc, 250w, Day 
For Construction Permit 


Docket No. 16707 
File No.BR-1513 


| 
Docket No.16708 
File No.BP-16319 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


| 
ORDER | 
By the Commission: | 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C., on the 14th day of June, 1966; 

1. The Commission has before it the above-captioned and described 
applications. The application of Bethesda-Chevy Chase Broadcasters, 
Incorporated (Broadcasters) requests authority to construct and operate 
on the frequency assigned to Station WUST and is therefore mutually 
exclusive wit the applications for renewal of the WUST license and 
for an increase in power of WUST. | 

2. The application to increase power of WUST (BP- 14357) was 
filed in 1960 prior to a change in name of the corporate licensee to the 
Atlantic Broadcasting Company. Action was withheld on the application 
pending the conclusion of the Clear Channel proceeding (Docket No. 6741), 

| 
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31 FCC 545, 21 RR 1801 (1961). Section 73.25(a)(5)(ii) of the Commis- 
sion's Rules adopted at the conclusion of that proceeding provides for 
the operation of daytime-only stations on 1120 kilocycles within the 
continental United States where the station would operate with facilities 
authorized as of October 30, 1961. However, the Commission has 
determined that favorable action on the application to increase power 
of the Bethesda station would not prejudice future consideration of the 
use of the clear channel frequencies. Therefore, the Commission will, 
on its own motion, waive the provisions of Section 73.25(a)(5)(ii) of 
the Rules to permit consideration of the application in a hearing 
proceeding and will afford the Atlantic Broad- 


[48] 
casting Company an opportunity to amend the application to reflect the 
change in corporate name. 

3. Examination of the WUST application indicates that the proposed 
5 mv/m contour penetrates the geographic boundaries of Washington,D.C. 
Bethesda has a population of 56,527 (1960 Census) while the population of 
Washington, 763,959, is over twice that of Bethesda. Accordingly, pur- 


suant to the Commission's Prlicy Statement on Section 307(b) Considera- 


tions for Standard Broadcast Facilities Involving Suburban Communities 
released on December 27, 1965, 2 FCC 2d 190, 6 RR 2d 1901, it is 


presumed that the proposal is intended to serve Washington. Therefore, 
appropriate issues will be specified to determine whether the proposal 
would realistically provide a local transmission service for Bethesda 
or for Washington and to determine whether, if the proposal is realis- 
tically a proposal for Washington, the proposal meets the technical 


provisions of the Rules for a station assigned to Washington.+ 


4. Station WUST is operated to serve the Negro population of 
Washington, D.C., and its environs while the program service proposed 
by Broadcasters does not appear to be similarly specialized. Therefore, 
evidence on programming will be received and considered under the 
standard comparative issue. 


[48] 


9 


5. On the basis of the information on file, it cannot be determined 
that Broadcasters are financially qualified. Examination of the applica- 
tion indicates the following: ! 

a) Estimated initial expenditures will total a minimum of 

‘ $115,736 comprised of the down payment on equipment, 

$7,096, miscellaneous, $8,640, and working capital (one 
year), $100,000. The initial capital of $50,000 is not 
adequate to meet those commitments. Accordingly, it 
appears that Broadcasters must rely, in part, on revenues 
to meet fixed charges and operating expenses during the 
first year. Therefore, Broadcasters will be afforded an 
opportunity to show the basis for its estimate of annual 

revenue. | 

James Douglas Bailey, John Elbridge Parker, Ralph L. 

Creel, Abraham W. Danish, Jerome E. Korpek, B. Francis 

Saul and C. Thomas Clagett, Jr., indicate that they will 


purchase stock with funds secured through loans. | However, 


the loan agreements submitted do not indicate the interest 


payable, the terms of repayment or the security. | 
6. It appears that, except as indicated in paragraph 5, above, 


the applicants are qualified to construct, own, and operate the facilities 
proposed. Upon due consideration of the above-captioned applications, 
the Commission finds that, pursuant to Section 309(e) of the Communica- 
tions Act of 1934, as amended, a hearing is necessary and that the said 
applications must be designated for hearing in a consolidated proceeding 
on the issues set forth below. | 


| 
1/Charles W. Jobbins, et al., 2 FCC 2d 197, 6 RR 2d 574, Monroeville 


Broadcasting Co., et al., 2 FCC 2d 200, 6 RR 2d 697, Jupiter Associates, 
Inc., et al., 2 FCC 2d 203, 6 RR 2d 578. | 
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7. Accordingly, IT IS ORDERED, That, pursuant to Section 309(e) 
of the Communications Act of 1934, as amended, the above captioned 
applications ARE DESIGNATED FOR HEARING IN A CONSOLIDATED 
PROCEEDING, at ia time and place to be specified in a subsequent 
Order, upon the following issues: 


1. 


To determine the areas and populations which would receive 
primary service from the proposed operation of Bethesda- 


Chevy Chase Broadcasters, Incorporated, and the availability 


of other primary service to such areas and populations. 

To determine the areas and populations which may be 

expected to gain or lose primary service from the proposed 

operation of Station WUST and the availability of other 

primary service to such areas and populations. 

To determine, with respect to the application of Bethesda- 

Chevy Chase Broadcasters, Incorporated: 

a) The basis for the applicant's estimated revenues for the 
first year of operation. 
The interest, terms of repayment and security in 
connection with the loans proposed to be secured by 
James Douglas Bailey, John Elbridge Parker, Ralph L. 
Creel, Abraham W. Danish, Jerome E. Korpek, B. Francis 
Saul, and C. Thomas Clagett, Jr. 
Whether, in view of the evidence adduced with respect to 
Items 3-a and 3-b, Bethesda-Chevy Chase Broadcasters, 
Incorporated, is financially qualified to construct and 
operate the proposed station in that it has or will have 
sufficient funds for the construction and operation of 
such station for at least one year. 
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[50] 
| 


To determine whether the proposed operation of Station 

WUST will realistically provide a local transmission facility 

for its specified station location or for another larger 

community, in the light of all the relevant evidence, including, 
but not necessarily limited to, the showing with respect to: 

a) The extent to which the specified station location has been 
ascertained by the applicant to have separate and distinct 
programming needs. | 

The extent to which the needs of the specified station 

location are being met by existing standard broadcast 

stations. | 

The extent to which the applicant's program proposal 

will meet the specific, unsatisfied programming needs 


of its specified station location. 


[50] | 

| 
The extent to which the projected sources of the appli- 
cant's advertising revenues within its specified station 


location are adequate to support its proposal, as com- 

pared with its projected sources from all other areas. 
To determine, in the event it is concluded pursuant to the 
foregoing issue (4) that the WUST proposal will not realis- 
tically provide a local transmission service for its specified 
station location, whether such proposal meets all of the 
technical provisions of the Rules, including Sectigns 73.30, 
73.31 and 73.188(b)(1) and (2), for standard broadcast stations 
assigned to the most populous community for which it is 
determined that the proposal will realistically provide a 
local transmission service. | 
To determine which of the proposals would better serve the . 
public interest. | 
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To determine, in the light of the evidence adduced pursuant 
to the foregoing issues and in the event it is determined any 
of the applications should be granted, whether either or 
both of the WUST applications should be granted or whether 
the application of Bethesda-Chevy Chase Broadcasters, 
Incorporated, should be granted. 

8. IT IS FURTHER ORDERED, That the Atlantic Broadcasting 
Company shall, on or before the date specified for the pre-hearing con- 
ference or such further time as the Examiner shall allow, amend the 
application for increase in power of WUST (File No. BP-14357) to 
reflect the change in corporate name. 

9. IT IS FURTHER ORDERED, That the Examiner is hereby 
authorized to accept the amendment permitted by this order without 
requiring compliance with Section 1.522(b) of the Commission's Rules. 

10. IT IS FURTHER ORDERED, That, to avail themselves of 
the opportunity to be heard, the applicants herein, pursuant to Section 
1.221(c) of the Commission's Rules, in person or by attorney, shall, 
within twenty (20) days of the mailing of this Order, file with the Com- 
mission in triplicate, a written appearance stating an intention to appear 
on the date fixed for the hearing and present evidence on the issues 
specified in this Order. 

11. IT IS FURTHER CRDERED, That the applicants herein shall, 


pursuant to Section 311(a)(2) of the Communications Act of 1934, as 


amended, and Section 1.594 of the Commission's Rules, give notice of 
the hearing, either individually, or, if feasible and consistent with the 
Rules, jointly, within the time and in the manner prescribed in such 
Rule, and shall advise the Commission of the publication of such notice 
as required by Section 1.594 of the Rules. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


Released: June 16, 1966 
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[Received July 26, 1966 - FCC] 


PETITION FOR RECONSIDERATION AND GRANT 
The Atlantic Broadcasting Company, by its attorneys, now 
petitions the Commission for reconsideration of its order of designation 
herein (FCC 66-526, released June 16, 1966) to the extent that, by the 
said order, it designated for hearing the above- entitled application for 
changes in the facilities of Station WUST (BP-14357), and petitions 
further that, upon such reconsideration, the Commission grant the said 


application. | 
In support whereof, it is shown that: | 
| 


Basic Considerations 


1. The subject application would be available for grant but for 


the single fact that the Commission made it the subject of issues 


| 
specified pursuant to its "Policy Statement on Section 307(b) Considera- 
tions for Standard Broadcast Facilities Involving Suburban Communities," 


6 RR 2nd 1901 (1965), hereinafter referred to as the "suburban station 

| 
policy.'' This petition is based on the fact that the issues thus ‘specified 
by the Commission are moot. 


[72] ! 

2. In the said order of designation, at Paragraph 4, the bommnige 
sion stated that "Station WUST is operated to serve the Negro population 
of Washington, D.C. and its environs. . ."' This is an undisputed fact. 
Indeed, the station has been operated in that manner for more than 15 
years. Thus, while Issue No. 4 is, 

"To determine whether the proposed operation of Station WUST 
will realistically provide a local transmission facility for its 
specified station location or for another larger community. es 


[72] 
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the issue is already resolved on the basis of the undisputed fact that 
Station WUST does not provide a local transmission facility for Bethesda, 
Maryland, but does provide a local transmission facility for the larger 
community of the! Negro population of Washington, D.C. and its environs. 
Further, Issue No. 5 is, 
"To determine .. . whether such proposal meets all of the technical 
provisions of the rules .. . for standard broadcast stations 
assigned to the most populous community for which it is deter- 
mined that the proposal will realistically provide a local 
transmission service." 
This issue is also already resolved, for the subject application shows 
on its face that the rules are not fully met with reference to the city 
of Washington. 

In view of this clear showing that there are no issues of fact to 
be tried, the Commission is requested to grant the subject application, 
under any one of the following three theories. 


Theory No. 1 
The “suburban station policy" was not intended to apply to the 


circumstances presented here. For one thing, a restrictive policy 
adopted in 1965 ought not to be made to apply to an application filed on 
1960. More fundamentally, however, 


[73] 
the policy is intended to determine whether a proposal for a station in 
a suburban community is realistically a proposal for service to another 
larger community, but that question is not presented here. Station 
WUST, although assigned to Bethesda, Maryland, is already operated 
so as to serve the Negro population of Washington, D.C. and its environs, 
and the great bulk of that population resides within the boundaries of 
the District of Columbia. The difficulty, however, is that the signal of 
WUST is not adequate to reach all that population. Thus, the proposal 


for an increase in power is simply a proposal to improve the quality 


. o 

of the service WUST is currently providing to the population it already 

serves in part, and to extent its signal so as to reach a greater portion 
of that population. Conversely, it is not a proposal to convert a station 
from one serving a suburban community to one serving a larger urban 

community. Accordingly, on these grounds, the Commission is 
requested to reconsider its order setting the subject application for 
hearing, to determine on such reconsideration that the "'subu: ‘ban 


station policy" was not intended to apply to these circumstances, and 
thereupon to grant the subject application. | 


| 
Theory No. 2 ! 
In the event the Commission is unable to hold that the "suburban 


station policy" is not applicable here, the Commission is then requested 


to reconsider its order of designation and to grant the subject application 
on the ground that, in the circumstances, the policy may be waived sO 

as to permit the increase in power without a change in city designation. 
The governing circumstances are, again, that the subject application is 
made by a suburban station which does not serve its suburban community 
but does serve the Negro population of the larger community (a 


| 
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service which the Commission has repeatedly held to be in the public 
interest), and is for an increase in power to make possible a significantly 
improved service to that population. | 


| 
| 
| 
Theory No. 3 ! 
In the event the Commission is unable to hold that the "suburban 
station policy" is not applicable here, and is also unable to hold that 


the policy may be waived as requested above, then the Commission is 
requested to reconsider its order of designation and to grant the 
subject application by applying the policy to the extent of holding 

(1) that WUST is a station which, by virtue of its long servicelto the 
Negro population of Washington, D.C. and its environs, and its 

equally long and repeatedly authorized discontinuance as a local outlet 
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for Bethesda, Maryland, must now be designated a Washington, D.C. 
station, and (2) given that the station does not now meet the technical 
requirements for service to Washington, but that the proposal here is 
for an increase in power which would enable the station to come closer 
to meeting those requirements, the requirements themselves may be 
waived. This waiver is further justified in light of the fact that, when 
the licensee found a way by which it could meet the technical require- 
ments for service to Washington as a Washington station, namely a 
proposal to use its frequency with power of 1 kilowatt from a new 
transmitter site in downtown Washington, the Commission felt obliged 
to reject that proposal and to return the application. This was done 
on the ground that the proposal would be violative of the Commission's 
policy to bar "new daytime-only assignments on Class I-A channels 
as prejudicial to the use of the clear channel frequencies, and the 
Commission relied on that ground notwithstanding that, in that proposal, 
all the relevant service contours fell wholly within the same contours 
in the proposal 


[75] 
for 5 kilowatts at the present site - a proposal which the Commission 


simultaneously determined "would not prejudice future consideration 
of the use of the clear channel frequencies." Memorandum Opinion and 
Order, June 15, 1966 (FCC 66-525). The contradiction in the Commis- 
sion's action is obvious, but it need not be belabored here. The 
significant point is that the Commission having barred this licensee 
from the only means by which it can be identified with the community 
it actually serves, and can also meet the technical requirements for 
service to that community, the Commission is obliged to waive the 


requirements and permit the identification. 


[77] 


17 
Willingness to Construct | 
Should the subject application be granted the applicant will 


proceed forthwith to make the changes authorized, notwithstanding that 
| 
its license renewal application is contested in this proceeding. Thus, 


a needed and valuable increase in service would be provided without 


delay. 
Respectfully submitted, 


ATLANTIC BROADCASTING 
COMPANY 


By: /s/ Seymour M. Chdee 

Philipson, Lyon & Chase | 

Brawner Building 

Washington, D.C. 20006 | 
Its Attorneys 


July 26, 1966 
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[Received July 28, 1966 - FCC] 


MOTION TO DISMISS APPLICATIONS 

BETHESDA-CHEVY CHASE BROADCASTERS, INCORPORATED 
(hereinafter ''B-CC"), by its attorneys, hereby moves that the above- 
captioned applications of Atlantic Broadcasting Company for (a) re- 
newal of license for Station WUST, Bethesda, Maryland, and (b) a 
construction permit to increase power of Station WUST from 250 watts 
to 5 kilowatts, and to continue operating daytime-only on the frequency 
1120 kilocycles, be dismissed. In support thereof, it states as follows: 

1. The above-captioned applications were designated for 
comparative hearing by Order of the Commission released June 16, 1966 
(FCC 66-526). B-CC's application specifies the existing facilities of 
Station WUST, and, as noted above, Atlantic seeks renewal of its 
license and a permit to increase power to 5 kilowatts. | 
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2. On July 21, 1966, Atlantic filed an application for a construction 
permit for a new'standard broadcast station in Washington, D.C., to 
operate on the frequency 1450 kc. Such application is mutually exclusive 
with the pending renewal application of WOL, Inc., for renewal of 
license of Station WOL. 

3. As pointed out in a Motion to Dismiss the Atlantic application 
for 1450 kc, filed by WOL, Inc., on July 27, 1966, Atlantic's maintenance 
of such an application coincident with its prosecution of its renewal 
and 5 kw application for Bethesda, is violative of Section 1.518 of the 


Rules, barring inconsistent or conflicting applications 2/sowever, 


dismissal of its application for the WOL facilities is not the only 
remedy available, nor is it the preferable remedy. 


4. Inthis connection, attention is invited to the Petition for 
Reconsideration and Grant filed herein by Atlantic on July 26, 1966.2/ 
In that Petition, Atlantic seeks the grant of its above-captioned five- 
kilowatt application, despite the pendency of Issues 4 and 5 herein 


requiring a determination of 


u WOL, Inc., also claims that Atlantic violates Section 1.519 of the 


Rules, in that its instant 1450 kc application is "repetitious" of an 
application filed by Atlantic in 1963, requesting operation with 1 kilowatt 
of power on 1120'ke in Washington, D.C. However, the Rule applies 
only where the earlier application was ‘denied. .. or dismissed... 
with prejudice." Atlantic's 1120 kc application for Washington was 
returned as unacceptable for filing, and, since no consideration of its 
merits was had, Section 1.519 would appear not to be controlling; see 
Tri-Cities Broadcasting Co., 3 RR 2d 1021, at 1026-27. 

2/ Though addressed to the Review Board, it would appear that the 
relief there sought more properly lies within the province of the 
Commission. 
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[79] | 
(a) whether the proposal is realistically designed to serve as a local 
transmission facility for Bethesda, Maryland, or "for another larger 
community," and (b) if the proposal be regarded as realistically one 
for the larger community, whether it complies with the Commission's 
technical rules regarding studio location and coverage of such larger 
community. In a refreshing display of candor, Atlantic freely admits 
in its Petition for Reconsideration and Grant that these issues are 
".. . already resolved on the basis of the undisputed fact that 

Station WUST does not provide a local transmission facility 

for Bethesda, Maryland, but does provide a local transmission 

facility for the larger community of the Negro population of 

Washington, D.C., and its environs [and since] the subject ap- 

plication shows on its face that the rules are not fully met with 

reference to the city of Washington." (Petition, page 2). 

5. Thus, it is clear that WUST does not now, never has under its 


present ownership, and never intends to serve the transmission needs 
of its licensed community, Bethesda. While this fact was well-known 
to Bethesda-Chevy Chase Broadcasters, and in fact prompted the filing 


of its application nearly two years ago, it has never been so fully 
revealed to the Commission by Atlantic in its past renewal applications 
or otherwise. : 
6. In essence, Atlantic has requested "summary judgment" with 
respect to its above-captioned five-kilowatt application, waiving 
evidentiary hearing rights with respect thereto. Moreover, through its 
filing of an application for WOL's Washington facilities, it has further 
manifested its desire to be a Washington station or nothing. It is sub- 
mitted that, in | 
| 
[80] | 
view of its demonstrated desire not to serve Bethesda, Atlantic has, in 
effect, chosen not to prosecute its above-captioned applications, but 
rather to legitimatize itself, albeit belatedly, through its tendered 
application for WOL's facilities. 
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7. Its newly-found candor should not go unrewarded; rather, the 
Commission should dismiss the above-captioned applications as 
inconsistent with Atlantic's manifest desire to operate a Washington 
station, as exemplified by its recently-tendered application for the 
facilities of WOL. 

WHEREFORE, the premises considered, it is respectfully 
requested that the above-captioned applications of Atlantic Broadcasting 
Company be dismissed. 

Respectfully submitted, 


BETHESDA-CHEVY CHASE 
BROADCASTERS, INCORPORATED 


By: /s/ Donald E. Ward 
FLY, SHUEBRUK, BLUME AND 
GAGUINE 
1612 K Street, N.W. 
Washington, D.C. 20006 

Its Attorney 


July 28, 1966 
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OPPOSITION FOR RECONSIDERATION AND GRANT 
BETHESDA-CHEVY CHASE BROADCASTERS, INCORPORATED, by 
its attorneys, hereby submits its opposition to the Petition for 


Reconsideration and Grant filed in the above-captioned proceeding by 
Atlantic Broadcasting Company on July 26, 1966. In support thereof, 
it states as follows: 

1. By its above application for construction permit, Atlantic 
seeks to modify the facilities of WUST, Bethesda, Maryland, to permit 
it to operate with power of 5 kw rather than 250 watts for which it is 
presently authorized. In designating this application for hearing, the 
Commission expressly noted the applicability of its December 27, 1965 
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| 
"Policy Statement" respecting the treatment of applications for suburban 


communities under Section 307(b) of the Act. The Commission held the 
presumption therein stated to be applicable to Atlantic's 5 kw ee ere 
and specified issues designed to afford Atlantic 


[83] 
the opportunity of rebutting the presumption that it was in fact seeking 
to establish a Washington station rather than a Bethesda station. 

2. In the instant petition, Atlantic in effect pleads nolo contendere. 
Atlantic concedes that it seeks only to serve Washington, and/that it 
never has served as a transmission outlet for Bethesda. Moreover, 


Atlantic concedes that it does not meet the Commission's technical 
rules regarding coverage of Washington, if that be deemed its principal 


community. 


3. Atlantic has made absolutely no showing which would warrant 
waiver of the technical rules in question, nor has it even requested 
waiver thereof. ! 

4. As stated in the 'Motion to Dismiss Applications" filed herein 
by Bethesda-Chevy Chase Broadcasters on July 28, 1966, Atlantic's 
petition is in effect a request for summary judgment on its 5 kw applica- 
tion, and amounts to a waiver of its rights to an evidentiary hearing with 
respect thereto. For the reasons stated in the Motion to Dismiss, 
Bethesda-Chevy Chase urges that the Commission dismiss both the 
5 kw application and the WUST renewal application as inconsistent with 
Atlantic's recently tendered application for the facilities of Station WOL 
in Washington, and with its manifest desire to operate a Washington 
station rather than one serving the needs of Bethesda, Maryland, In 
any event, however, absolutely no basis exists for 
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[84] 
the grant without hearing of Atlantic's 5 kw application, and its instant 
Petition for Reconsideration and Grant must be summarily denied. 
Respectfully submitted, 


BETHESDA- CHEVY CHASE 
BROADCASTERS, INCORPORATED 


By: /s/ Donald E. Ward 


* OK OK 
Its Attorneys 


August 2, 1966 
[Certificate of Service] 


[97] 
[Received August 18, 1966 - FCC] 
REPLY 

The Atlantic Broadcasting Company, by its attorneys, now 
replies to the pleadings filed by Bethesda-Chevy Chase Broadcasters, 
Incorporated on August 2, 1966 and the Commission's Broadcast 
Bureau on August 8, 1966 as oppositions to the ''Petition for Reconsidera- 
tion and Grant" filed by Atlantic on July 26, 1966. 

1. The opposition of Bethesda-Chevy Chase rests entirely on 
one assertion, viz., that no basis exists for a grant of the petition. 
The basis is plainly set out in the petition, and petitioner is content 
to stand on it. 

2. Bethesda-Chevy Chase also says that the petitioner did not 
request a waiver of the technical rules for service to Washington. 
Such a waiver is necessary only with regard to the third alternative 
relief sought by the petitioner, and a request for a waiver is 
expressly made in connection with it. Petition, P. 4. 
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3. The Broadcast Bureau's position is that the petition does not 
contain allegations of sufficient merit to warrant "retreating from or 
watering down" the Commission's stated policy. Petitioner insists that 
no such retreat or watering down is involved. 

[98] | 
4. The whole answer to the Bureau's position is found in the 


order of designation herein, and it is composed of two elements. At. 
Paragraph No. 4, the Commission made the finding that "Station WUST 
is operated to serve the Negro population of Washington, D.C. and its 


environs..." At Paragraph No. 6, the Commission made the finding 
that the Atlantic Broadcasting Company is fully qualified to receive a 
grant of its pending license renewal application for Station WwusT. 
Given that the licensee of WUST is qualified to serve the Negro popula- 
tion of Washington area with 250 watts notwithstanding the "suburban 
station policy," it is ipso facto qualified to serve that population with 
5,000 watts notwithstanding the ''suburban station policy," and no hear- 
ing is necessary to prove it. | 

5. If WUST were a station serving Bethesda and the licensee 
apparently sought, by increasing power, to convert it toa station 
serving Washington, a hearing would obviously be necessary, but that 
is not the circumstance here. At the risk of boring repetition, petitioner 
again points out that WUST is already serving the Negro population of 
the Washington area, as it has been doing for many years, and that the 
proposal for an increase in power is intended only to enable the 
licensee to reach more of the Negro population of the area and to 
provide a better signal to the portion it now reaches. Thus, petitioner 
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reiterates that there are no issues of fact to be tried, there is a 
manifest public interest to be served by a prompt grant of the applica- 
tion, and petitioner has set out three alternative grounds on which the 
grant can be made. 

Respectfully submitted, 

By: /s/ S. Chase 


ok Ok 
Its Attorneys 


August 18, 1966 


[139] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley concurring in part and 
| dissenting in part and issuing a statement in 
which Commissioner Cox joins; Commissioner 
Wadsworth absent; Commissioner Johnson not 
participating. 


1. This proceeding involves the mutually exclusive application of: 
(a) Atlantic Broadcasting Company (hereinafter WUST) for renewal of 
its license for standard broadcast Station WUST, Bethesda, Maryland, 
and for a construction permit to increase the power of WUST on 1120 
kilocycles from 250 watts to 5000 watts, with 1000 watts during critical 
hours, daytime only, in Bethesda, Maryland; and (b) Bethesda-Chevy 
Chase Broadcasters, Incorporated (hereinafter B-CC) for a construction 
permit for a new standard broadcast station to operate on 1120 kilocycles, 
250 watts power, daytime only, in Bethesda, Maryland. These applica- 
tions were designated for hearing by our Order (FCC 66-526, released 


June 16, 1966) on issues to determine: (a) areas and populations to be 
served; (b) whether B-CC is financially qualified; (c) whether WUST's 


proposal will provide a realistic local transmission facility for 
Bethesda or for another larger community and, if the latter, whether 
WUST will meet all of the technical provisions of the Rules for that 
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larger community; and (d) which of the proposals would better serve 
the public interest. ! 
2. In our designation Order, we also considered the application 
of Section 73.25(a)(5)(ii) of the Rules to WUST's proposal to increase 
power. That section, which provides for the operation of | 
| 
(140] 
daytime only stations on 1120 kilocycles within the continental United 
States with the facilities authorized as of October 30, 1961, was 
adopted as part of the Clear Channel proceeding, 31 FCC 565, 21 RR 
1801 (1961), to protect clear channel stations from additional inter- 
ference. However, WUST's proposal to increase power was filed prior 
to the conclusion of the Clear Channel proceeding, and we waived Section 
73.25(a)(5)(ii) of the Rules to permit consideration of WUST's proposal 
in this proceeding. At the same time, we refused to waive that Rule 
with respect to an additional WUST application to change the location 
of that station from Bethesda to Washington, D.C., and to increase the 
power of WUST to 1000 watts, daytime only, which proposal had been 
filed after the conclusion of the Clear Channel proceeding, FCC 66-525, 
released June 15, 1966. | 
3. WUST has now filed a petition for reconsideration of the 
designation Order, requesting grant of its application to increase the 
power of its station in Bethesda to 5000 watts. WUST asserts that this 
application could be granted except for the specification of Issue (c), 
above, which is based upon our Policy Statement on Section 307(b) Con- 
siderations for Standard Broadcast Facilities Involving Suburban 
Communities, 2 FCC 2d 190, 6 RR 2d 1901 (1965). WUST states that its 


request for grant of this application is based on the fact that! the 
questions raised by Issue (c) are moot in light of the undisputed facts: 
(a) that WUST has been operated to serve the Negro population of 
Washington, D.C., and its environs, for more than fifteen years, 

(b) that WUST provides a local transmission facility for that Negro 
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population rather;than for Bethesda, and (c) that the application shows 
on its face that it would not meet all of the technical provisions of 
the Rules for Washington, D.C. Since there are no questions of fact 
to be resolved in the hearing with respect to this application, WUST 
asserts that we should waive the 307(b) Policy Statement or the tech- 
nical requirements of our Rules for a station assigned to Washington 
so that its application to increase power may be granted. 

4. Both the Chief, Broadcast Bureau, and B-CC oppose WUST's 
petition, urging that no reason has been shown for waiver of the 307(b) 
Policy Statement or of our regulations and that there is no basis for 


1/ 


grant of WUST's application to increase power without a hearing —’ In 


Von July 28, 1966, B-CC also filed a motion to dismiss WUST's appli- 
cations for an increase in power and for renewal of its license, which 
is opposed by both the Chief, Broadcast Bureau, and WUST. This 
motion should have been directed to the presiding examiner in this 
proceeding. See Fidelity Radio, Inc., 1 FCC 2d 661, 6 RR 2d 140 (1965). 
However, because B-CC's motion is related to other pleadings pending 
before the Commission, we shall consider it. B-CC's motion is founded 
upon WUST's tender on July 21, 1966, of an application for a construction 
permit for a new standard broadcast 

(cont'd) 
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reply to those oppositions to its petition, WUST notes that our desig- 
nation Order states that WUST is operated to serve the Washington Negro 
population and that it is fully qualified to receive a grant of its 
renewal application. WUST argues that, if it is fully qualified to 
serve the Washington Negro population with 250 watts notwithstanding 
the 307(b) Policy Statement, no hearing is necessary to prove that it 
is qualified to serve that same population with 5,000 watts. WUST con- 
cludes that there are no issues of fact to be tried and that grant of 


its application to increase power would serve the public interest. 
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5. Although WUST has made certain assertions concerning its 
| 


present programming policies, we are not persuaded that those assertions, 
alone, are sufficient to establish that the public interest, convenience, 

and necessity would be served by permitting WUST to increase its power 
to 5000 watts in Bethesda. Under the circumstances of this proceeding, 
we are convinced that it would be inappropriate for us to grant WUST's 
application to increase its power without a hearing. Accordingly, 

WUST's petition for reconsideration and grant will be denied Notwith- 
standing this conclusion, WUST's petition has led us to reconsider the 
circumstances underlying this proceeding. As noted above, we waived 
Section 73.25(a)(5)(ii) of the Rules so that WUST's application to 

increase power could be considered, and possibly granted, in this 
proceeding, because it had been filed before the conclusion of the Clear 
Channel proceeding and because it was in compliance with our Rules 

when it was filed. Although WUST's proposal to operate in Washington 
with 1000 watts was filed after the conclusion of the Clear Channel 
proceeding, WUST requested, by its letter dated June 17, 1965, that 

its Washington proposal be accepted as an amendment of its pending 
proposal to increase power in Bethesda. After further consideration, 

we are now persuaded that WUST should be permitted to prosecute its 
proposal for Washington, if it desires to do So. | 


6. Because of our general policy favoring waiver of Section 


73.25(a)(5)(ii) for application filed in compliance with our Rules and 
prior to the conclusion of the Clear Channel proceeding, we have 
indicated that WUST could operate with 5000 watts without prejudicing 
future consideration of the use of clear channel frequencies. WUST 


contends, without dispute, that all of the service contours of its 1000 


watt proposal in Washington would be within the similar contours of 
| 
its 5000 | 


[141] " 


1/ (cont'd)station in Washington, D.C., which proposal is mutually 
exclusive with the application for renewal of the license of Station WOL, 
Washington. At the time B-CC's motion was filed, WUST's application 
had not been accepted for filing and it has since been returned to 
WUST by our Order (FCC 66-894, released October 7, 1966). Under 
these circumstances, B-CC's motion was premature when it was filed 
and, since the application ir question has been returned, B-CC's 
motion may be dismissed as moot. 
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watt proposal for Bethesda and that the 1000 watt proposal would meet 
all of the technical requirements for a station assigned to Washington. 
Thus, from an engineering point of view, the 1000 watt proposal would 
certainly not create any more interference than the 5000 watt proposal. 
Contrarily, there would be less impact upon the future use of the clear 
channel frequency from the 1000 watt proposal than from the 5000 watt 
proposal. Since we have concluded that the impact of WUST's 5000 watt 
proposal would be tolerable, and since the fundamental purpose of Sec- 
tion 73.25(a)(5)(ii) is to protect the clear channel frequencies from 
further degradation, we have concluded that consideration of VUST's 
1000 watt proposal would not subvert our policy with respect to the 


protection of the clear channel frequencies.’ 
7, Although WUST's 1000 watt proposal for Washington may be 


considered without impairment of our Clear Channel policies, such a 


proposal to change station location is a major change, generally requiring 
the assignment of a new file number pursuant to Section 1.571(j)(1) of 

the Rules. However, as noted above, WUST's 1000 watt proposal would 
create less interference and have less impact upon the frequency than 

would its 5000 watt proposal, and WUST's programming is presently, and 
for a number of years has been, designed to serve the needs of Washington's 
Negro population. Since WUST' s Washington proposal would not create 

any new interference problems, would not require any change in WUST's 
programming policies and would permit WUST to seek a license in 


[143] 


29 


| 
conformity with its stated intention to serve as a local transmission 
service for the Washington Negro population, we are persuaded that 
good cause has been shown for waiver of Section 1.571(j)(1). iCf 


Central Du Page County Broadcasting Co., 2 FCC 2d 423, 7 RR 2d 136 
(1966); City of New York Municipal Broadcasting System (WNYC), 

1 FCC 2d 1370, 6 RR 2d 455 (1965); and Hubbard Broadcasting , Inc.. 
FCC 64-513, released June 8, 1964, 2 RR 2d 569 (1964), 

8. For the reasons set forth in paragraph 6 and 7, su a, we 
shall accord WUST an opportunity to retender its 1000 watt proposal 
for Washington as an amendment to its present application to increase 
power, or, in the alternative, to continue the prosecution of its 5000 
watt proposal for Bethesda. However, if WUST submits such an amend- 
ment, in order not to prejudice the rights of any interested party, we 
shall | 


2/ 


=" We wish to emphasize, however, that, in the absence of the special 
circumstances of this proceeding where WUST had filed an application 
in compliance with our Rules prior to the conclusion of the Clear 
Channel proceeding, we shall continue to adhere to our basic policy 
that proposals for new daytime only stations or increases in the 
facilities of daytime stations on clear channel frequencies will not be 
considered. See KXA, Inc., FCC 65-440, released May 21, 1965, 

5 RR 2d 338; reconsideration denied, FCC 66-840, released September 
28, 1966. | 


| 
: 
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require WUST to comply with the local notice provisions of Section 1.580 
of the Rules, and we shall permit new applications, conforming to WUST's 
proposed operation, to be filed for a period of thirty days. In the event 
that WUST elects to prosecute its 1000 watt proposal for Washington 
rather than its present 5000 watt proposal for Bethesda, we hereby 
apprise it that any properly filed application for the same facilities 

will be consolidated and given comparative consideration in this 

hearing with WUST's Washington proposal.2/ Under the circumstances 

of this proceeding, we are also persuaded that good cause has been 
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shown for a waiver of Section 1.522(b) of the Rules, if WUST retenders 
its Washington proposal, and we shall direct the presiding examiner to 
accept such an amendment by WUST, conforming with our procedures 
and regulations and consistent with this Memorandum Opinion and 
Order. 

9. We note that the issues specified in this proceeding do not 
provide for a 307(b) comparison of the applicants. Without precluding 
the parties from seeking such further issues as they may deem 


appropriate, we are convinced that it would be essential, in the event 
that WUST amends its application, to determine in the light of 
Section 307(b) whether WUST's proposal for Washington or WUST's 
renewal application and B-CC's application for a construction permit 


in Bethesda would better provide a fair, efficient, and equitable 
distribution of radio service. While we have waived Section 73.25(a) 
(5) (ii) of the Rules, WUST must still establish during the course of this 
hearing whether an improvement of its existing facilities would serve 
the public interest. Finally, we shall also add a contingent comparative 
issue to be resolved if 307(b) considerations are found not to be deter- 
minative in this proceeding. 
10. ACCORDINGLY, IT IS ORDERED, This 2nd day of November, 
1966: 
(1) That the motion to dismiss applications, filed July 28, 
1966, by Bethesda-Chevy Chase Broadcasters, Incorporated, 
IS DISMISSED as moot; 
That the petition for reconsideration and grant filed 
July 26, 1966, by Atlantic Broadcasting Company (WUST), 
IS DENIED; 
That Atlantic Broadcasting Company (WUST) IS GRANTED 
30 days from the release date of 


/ ! 

3/ WUST amends its application to specify 1000 watt operation in 
Washington and if thereafter any additional applications are properly 
filed for a station in Washington, a further order of the Commission 
will be required to consolidate such new applications with those now 
in hearing status. The hearing issues, as modified by the subject 
Memorandum Opinion and Order, would be further modified by such 
subsequent order. 
| 
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this Memorandum Opinion and Order to retender its 


1000 watt proposal for Washington, D.C., as an 
amendment to its present application (BP- 14357) to 
increase power to 5000 watts in Bethesda, Maryland; 

That if such an amendment is tendered, which conforms 
with our procedures and regulations and which is consistent 
with this Memorandum Opinion and Order, Sections 1.522(b), 
1. 571(j)(1), and 73.25(a)(5)(ii) of the Rules ARE HEREBY 
WAIVED, and the presiding examiner IS DIRECTED to 
accept it as an amendment of Atlantic Broadcastihg 
Company's presently pending application (BP-14357) to 
increase the power of Station WUST to 5000 watts in 
Bethesda, Maryland; 
That, if such an amendment is tendered and accepted, the 
following issues ARE TO BE SUBSTITUTED in lieu of 
Issues (4), (5), and (6) in the designation order: — 
(4) To determine whether, in the light of Section 307(b) 


of the Communications Act, the application of Atlantic 
Broadcasting Company (WUST) for Washington, D.C., 
or one of the applications (i.e., the application for new 
construction permit of Bethesda-Chevy Chase Broad- 


casters, Incorporated, and the application for renewal 
of license of Atlantic Broadcasting Company (wuSsT)) 
for Bethesda, Maryland, would better provide a fair, 
efficient, and equitable distribution of radio service. 
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(5) To determine, in the event that it is concluded that a 
choice between the applications should not be based 
solely upon considerations relating to Section 307(b), 
which of the proposals would, on a comparative basis, 
better serve the public interest. 

That, if such an amendment is tendered and accepted, a 

period of thirty days, following public notice of such 

acceptance, IS ALLOWED for the filing of new applications 
for construction permits for new daytime only standard 

broadcast stations to operate on 1120 kilocycles with 1000 

watts of power in Washington, D.C. 


FEDERAL COMMUNICATIONS 
COMMISSION* 


/s/ Ben F. Waple 
Secretary 


Released: November 4, 1966 


*See attached Statement of Commissioner Bartley concurring in part 
and dissenting in part in which Commissioner Cox joins. 
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STATEMENT OF COMMISSIONER BARTLEY 
CONCURRING IN PART AND DISSENTING IN PART 
IN WHICH COMMISSIONER COX JOINS 


{ concur in the result of denying WUST's petition for reconsideration 
and in dismissing as moot Bethesda-Chevy Chase Broadcasters’ motion 
to dismiss WUST's instant applications. 

I dissent toiaffording WUST an opportunity to amend its modifica- 
tion application to specify Washington, D.C. instead of Bethesda. I 
believe this is prejudicial error to the rights of Bethesda-Chevy Chase 
Broadcasters, whose application was previously cut off from the filing 
of conflicting applications. Also, this brings about a preposterous 
hearing situation!in which WUST needs first a renewal in Bethesda before 
it has anything to modify for operation in Washington. WUST's application 
for construction permit to operate in Washington, D.C. is in conflict with 
its application for renewal in Bethesda and its acceptance is violative of 
Section 1.518 of our Rules on conflicting applications. 
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[Rec'd-FCC-Nov. 23, 1966] 


PETITION FOR RECONSIDERATION 


BETHESDA-CHEVY CHASE BROADCASTERS, INCORPORATED 
(hereinafter "B-CC"), by its attorneys, hereby requests that the Commis - 


sion reconsider its Memorandum Opinion and Order released herein on 


November 4, 1966. In support thereof, it states as follows: | 


I. Background of the Proceeding 


1. On August 12, 1964, B-CC filed the instant application, specify- 
ing the facilities (250 watts on 1120 ke, daytime only, at Bethesda, Mary- 
land) presently utilized by the Atlantic Broadcasting Company, licensee 
of Station WUST. WUST's application for renewal of license (File No. 
BR-1513) filed June 28, 1963, was then pending, as was its above -cap- 
tioned application filed in 1960, seeking a construction permit to operate 


at Bethesda with power of five kilowatts, one kilowatt during critical hours, 
which had reposed in the Commission's pending file as inconsistent with 
the clear-channel "freeze."' Also pending on that date was the application 
of WUST to operate with power of 250 watts in Washington, D.C., rather 
than Bethesda, which, though tendered on June 28, 1963, | 
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had not been accepted for filing. | 
2. The application of B-CC was placed on a "cut-off" list released 
November 13, 1964, specifying that mutually-exclusive applications would 
have to be tendered no later than December 18, 1964, in orderto be en- 
titled to comparative consideration. No mutually-exclusive application 
was tendered by the cut-off date. Subsequent thereto, however, on April 
9, 1965, WUST sought to amend its Washington application (which had yet 
to be accepted for filing) to specify power of one kilowatt. | 
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3. By Memorandum Opinion and Order released June 15, 1966, 
(FCC 66-525), the Commission dismissed WUST's one kilowatt applica- 
tion for Washington, D.C., and, by Memorandum Opinion and Order re- 
leased June 16, 1966'(FCC 66-526), the Commission designated the above- 
captioned applications for hearing. On July 26, 1966, WUST filed (untime- 
ly) a Petition for Reconsideration and Grant of its five kilowatt Bethesda 
application. However, WUST did not request reconsideration of the Com- 
mission's June 15, 1966 order dismissing its one kilowatt Washington ap- 
plication. 

4, By its Memorandum Opinion and Order released November 4, 
1966 (FCC 66-944), the Commission denied the July 26, 1966 Petition for 
Reconsideration and Grant of the five kilowatt application filed by WUST 


but, sua sponte, directed the Hearing Examiner to accept as an amend- 


ment tosuch five kilowatt application the previously -dismissed one kilo - 
watt Washington application, and specified that, if WUST filed such an 
amendment, it would be required to comply with Section 1.580 of the Rules 
relating to local notice, and that new applications specifying "conforming" 
operation in Washington would be accepted for filing and consolidated here- 
in by subsequent order. The Commission also dismissed 
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as moot B-CC's Motion to Dismiss the WUST applications filed July 28, 
1966. 


Il. Reconsideration on the Merits is Required 


5. The Commission’s action of November 4, 1966, affords WUST 
relief which it never sought, and as to which B-CC has had no opportunity 
to submit its views.’ As detailed below, the Commission's action involves 
a number of legal and factual errors, which might have been avoided had 
it followed the normal practice of deciding the questions presented to it by 
the parties. Moreover, its action operates to the substantial prejudice of 
B-CC's right to a full and fair hearing, and its effect on the hearing rights 
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of B-CC is "final" within the meaning of Fidelity Radio, Inc., 6 RR 2d 140 
(1965), proscribing petitions for reconsideration of merely interlocutory 
actions. For these reasons, the Commission should reconsider fully the 
merits of its November 4, 1966 Memorandum Opinion and Order. 
ae eRe ee aes 
Ill. The Commission's Action Prejudices | 
B-CC's Hearing Rights 
6. At the outset, it is noted that by its Petition for Reconsidera- 
tion and Grant, WUST argued only that its five kilowatt Bethesda proposal 
should be granted without a hearing. WUST believed that a hearing was 
unnecessary, in view of the facts that (a) it made no pretense of serving 


the distinct needs of Bethesda, but would operate (apparently as it has in 


the past) as a Washington station, and (b) it failed to meet the technical 
| 
rules applicable to a Washington station. WUST did not, however, seek 


reconsideration of the Commission's June 15, 1966 action returning 
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its application for one kilowatt operation in Washington. Therefore, WUST 
abandoned its procedural rights under Section 405 of the Act and Section 
1.106 of the Rules for further consideration of that proposal. | 
7. The Commission's action of November 4, 1966, improperly 
grants relief never requested by WUST; it permits a "major amendment" 
to a pending application with no good cause showing; it permits a licensee 
to gain a procedural and substantive advantage based only on its admitted 
failure to serve the needs of its community of license; it effectively per - 
mits the filing of a "new application" contrary to Section 73.25(a)(5)(ii) of 
the Rules; it ignores the "cut-off" protection due B-CC; and it nullifies 
B-CC's right to a full and fair hearing. | 
A. The Nature of the Suggested 
Washington "Amendment" 
8. In its November 4, 1966 action, the Commission "invites" WUST 
to resurrect its Washington 1 kw proposal as an "amendment" ito its 
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Bethesda 5 kw proposal, despite the fact that the so-called "amendment" 
is in fact a completely new application which has absolutely no connection 
with WUST’'s 5 kw proposal. WUST's 1 kw proposal was not originally 
tendered as an amendment to the then-pending 5 kw proposal, but as an 
amendment to its 1963 application for 250 watts in Washington. More- 
over, when the 1 kw amendment was tendered, on April 9, 1965, WUST 
formally requested that the Commission dismiss its 5 kw proposal inas - 
much as it had decided to prosecute its 1 kw proposal, thus implicitly 


recognizing that the two were inconsistent applications. | 
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9, The Commission advised WUST and several other licensees of 


Class II stations by letter in May 1965 Y/ thata study of their respective 


applications for daytime power increases indicated that grants thereof 
would not materially affect the Commission's freedom of action as to 
Clear Channel matters and that therefore, the applications should be "up- 
dated", and would thereupon be processed. In June 1965 WUST withdrew 
its request for dismissal of the 5 kw application and asked that its 1 kw 
Washington proposal be treated as an amendment to its 5 kw Bethesda 
proposal. Of course, the Commission did not suggest in its May 1965 
notification letter that applicants could up-date their proposals by major 
amendment, and none other attempted to do so, except WUST. However, 
the Commission rebuffed WUST, in the June 15, 1966 order returning its 
one kilowatt application, finding that its amendment constituted an attempt 
to submit a new application in the face of the Commission's announced 
policy to preclude additional daytime -only facilities on Class I-A Chan- 
nels; see Memorandum Opinion and Order released June 15, 1966 (FCC 
66-525). 


B. "Good Cause” Does Not Exist for Permitting a 
Major Amendment In Derogation of B-CC's Rights 


10. Inits November 4, 1966 action, the Commission reverses 


ay Among such other Class II stations were: WESC, Greenville, S.C. 
(BP-9208); KOWH, Omaha, Nebraska (BML-1365); WLLB, Carrollton, 
Ga. (BP-12,245); KSKY, Dallas, Texas (BP-3966); WPEO, Peoria, Illi- 
nois (BP-13,529); WKAR, E. Lansing, Michigan (BP-10,035); and WNAO, 
Norman, Oklahoma (BP-5731). The WNAO application was dismissed for 
failure to prosecute. Five of the remaining six were granted in May and 
June 1966. | 
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itself and "invites'' WUST to amend its pending five kilowatt application 
for Bethesda to specify operation at Washington with one kilowatt. The 
Commission recognizes that such an amendment — involving, as it does, 
the specification of a different community of license — is "major" with - 
in the meaning of Section 1.571 of the Rules. However, the Commission 
proposes to waive Section 1.571(j)(1) — which requires the assignment of 


a new file number to an application so amended - having been |‘persuaded 
that good cause has been shown" therefor. | 
11. What "good cause" has been shown? Surely, WUST has not 
shown any, for it has not even sought the relief requested. The Commis - 
sion cites only three factors prefatory to its "good cause" conclusion: 
(a) "WUST's Washington proposal would not credte any new 
interference problems;" 
(b) it "would not require any change in WUST's program - 
ming policies;'"' and | 
(c) it "would permit WUST to seek a license in conformity 
with its stated intention to serve as a local transmission service 
for the Washington Negro population." | 
12. The-lack of "interference problems" is not disputed, but 
what of the overriding policy objectives of maintaining the Commission's 
"freedom of future action as to Clear Channel matters" (KXA, Inc., 8 RR 
2d 723), and what of "the fact that each new station or increase in power 
on a channel tends to degrade the channel to some degree" (KXA, Inc., 5 
RR 2d 338)? Surely, the absence of new interference, standing alone, does 


not warrant the 
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allowance for filing of essentially a new proposal in conflict with the Com- 
mission's basic policy respecting Clear Channels; see Stokes Gresham, 
Jr., 5 RR 2d 457 (1965), reconsideration denied, 8 RR 2d 729 (1966). 

13. Of equal significance, the Commission erred in stating that 
WUST's prospective Washington proposal would not require any change in 
WUST's programming policies. B-CC confesses that it is not clairvoyant, 
and thus does not know what WUST's prospective Washington proposal will 
involve by way of programming. However, WUST has conceded in the 
above-captioned renewal application (Exhibit IV), that "la]s is stated in 
[WUST's Washington] application, if it is granted there will be a substan- 
tial change made in the programming of the station." (emphasis supplied). 

14. Further, implicit in the Commission's reliance — in its "good 
cause” holding — on WUST's past operation as a local transmission facili- 
ty for Washington's Negro population is the suggestion that by ignoring 
one's well-established obligation to serve its specified community (See, 
e.g., En Banc Programming Policy Statement, 20 RR 1901), a licensee 
can "bootstrap" itself into a larger nearby city in derogation of funda - 
mental procedural and substantive rules. This is a wholly anamolous 
result. 

15. Moreover, in purporting to "waive" (prospectively) Section 
1.571(j)(1) of the Rules, the Commission has apparently overlooked the 
fact that that rule governs only pre-designation amendments; See Report 
and Order released April 9, 1959 (AM Processing Procedure, 18 RR 1565) 
substantially amending, inter alia, Section 1.354(h), since redesignated 
Section 1.571(j), and Report and Order released March 28, 1960 (Engi- 


neering Amendments, 
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19 RR 1599), amending Section 1.354(h)(1) and, concurrently, Section 


1.311(b) [now 1.522(b)] to specify the type of good cause showing required 


with respect to amendments after designation for hearing. 
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16. In apparent recognition of the applicability of Section 1.522(b) 
of the Rules, the Commission stated [paragraph 8]: "Under the circum - 
stances of this proceeding, we are also persuaded that good cause has 
been shown for a waiver of Section 1.522(b) of the Rules, if WUST re- 
tenders its Washington proposal .. ." Again, what good cause has been 
shown, and by whom? If, by "good cause", the Commission was refer- 
ring to the same factors relied upon by it to waive Section 1.57 14)(1), it 
seems clear, as shown above, that these reasons are at odds with fact, 
precedent, and logic. | 

17. Section 1.522(b) of the Rules provides that "[r Jequests to 
amend an application after it has been designated for hearing will be con- 
sidered only upon written petition properly served upon the parties of 
record ... and will be granted only for good cause shown." Heretofore 
the Commission has stated that "the meaning of good cause should be 
construed in light of the principal purpose of the rule — to prevent undue 
disruption of the orderly processes of the Commission's administrative 
functions." Wilson Broadcasting Corp., 17 RR 404, 406 (1958). Accord: 
Newton Broadcasting Company, 38 FCC 865, 5 RR 2d 317, 323 (1965). In 
this proceeding, the Commission has directed the Hearing Examiner to 
accept WUST's prospective amendment without requiring a showing of 


even a scintilla of good cause for the wholesale disruption 
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of the administrative process. | 
| 
18. This prospective amendment will involve, at a minimum, the 


following changes: | 


(1) Washington in lieu of Bethesda as the new city|of desig - 


nation; 

(2) anew transmitter site; 
(3) a change in power; | 
(4) a change in equipment; | 
(5) modified construction and operating costs; and 


40 


(6) a substantial change in programming. 
If accepted in accordance with the Commission's directive, there will be 
no finding by the Commission that WUST is legally, technically and other - 
wise qualified to operate as proposed. That is to say, the amendment will 
never have been processed by the Commission to ascertain whether it is 
basically eligible for ultimate grant. The Commission apparently would 
have the parties — such as B-CC — and the Hearing Examiner perform 
the functions of the Commission's processing line, for it concedes, in 
paragraph 9 of the November 4 Order, that the issues specified therein 
may not be exhaustive. Such a procedure is unprecedented, and contrary 
to 309(a) of the Communications Act which provides that ". . . the Com- 
mission shall determine, in the case of each application filed with ites 


whether the public interest, convenience, and necessity will be served by 


the granting of such application . . ." Such a determination cannot be made 


if the Commission never examines the application to ascertain whether it 


complies with its standards for qualification. 
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19. Moreover, Section 1.522(b) of the Rules, governing amend - 
ments during hearing, requires, in addition to the usual good cause show- 
ing, that an engineering amendment made during hearing can be permitted 
only if it (a) is "necessitated by events which the applicant could not rea- 
sonably have foreseen;" (b) "could not reasonably have been made prior 
to designation for hearing; and (c) "does not require an enlargement of 
issues on the addition of new parties to the proceeding." WUST, of course, 
has demonstrated none of the above, for it has not even sought the amend- 
ment which the Commission has suggested that it file. It is clear, how- 
ever that it could not make the showing contemplated by Section 1.522(b), 
for the Commission has already held that new issues will be required if 
the application is amended, and that new parties in the form of new appli- 


cants will be allowed to be heard. 
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20. Further, by directing the Examiner to accept the prospective 
amendment, the Commission thereby sanctions a fundamental change in 
the comparative posture of WUST, vis a vis, B-CC. WUST will be af- 
forded the opportunity to make substantial changes in programming. 
Moreover, the WUST stockholders (none of whom reside in Bethesda) 
will suddenly blossom into "local residents" of the community to be 
served, i.e., Washington. The Commission's November 4, 1966 Order 
has contingently provided that the B-CC and both WUST proposals be 
considered under the standard comparative issue in the event that 307(b) 
considerations are not solely dispositive of the proceeding. In these cir- 
cumstances, WUST's post-designation programming proposal will be com - 
pared | 
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with B-CC's pre-designation program proposal. WUST also will be local- 


ly owned when previously (as a Bethesda proposal) it was not. The Com - 
mission has consistently held that it will not permit an application to sub- 
stantially alter its comparative position by amendment after designation. 
Cleveland Telecasting Corp., 3 RR 2d 522 (1964); Farragut Television 
Corp., 4 RR 2d 342 (1964); KFOX, Inc., 4 RR 2d 348 (1965); Lebanon Val- 
ley Radio, 6 RR 2d 767 (1966); Erway Television Corp., 6 RR ad 890 (1965). 
It is difficult to conceive of the Commission departing from that policy to 
the extent that its November 4 Order permits, even if an applicant re- 
quests such relief and demonstrated genuine good cause. To invite such 

a prejudicial amendment is wholly unprecedented. | 


C. The Commission's Removal of the "Umbrella 
Protection" Afforded B-CC by Section 1.571(c) | 
of the Rules Denies B-CC's Right to a Fair 

’ Hearing 


21. Section 1.571(c) of the Rules provides that "the Commission 
will periodically publish in the Federal Register a Public Notice listing 


applications which are near the top of the processing line and announcing 
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a date (not less than 30 days after publication) on which the listed appli- 
cations will be considered available and ready for processing and by 
which all applications must be filed if they are to be grouped with any of 
the listed applications." B-CC's application was placed on the cut-off 

list ending December 18, 1964. No applications mutually exclusive with 
B-CC were filed prior to that date, and it was not until four months later, 
in April 1965, that WUST first tendered the 1 kw Washington "amendment" 
here at issue. B-CC's comparative position 
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is now frozen in hearing status. On October 5, 1966 it exchanged its Ex- 
hibits on comparative matters and thus laid bare its case on area famil- 
iarity, preparation and planning, integration, programming, etc. 

22. By its November 4, 1966 Order, however, the Commission 
provides for a new cut-off period if WUST's Washington amendment is 
tendered and accepted for filing. Thus, B-CC is exposed to the possi- 
bility of any number of mutually exclusive applications being filed. Each 
will have the unbridled opportunity to tailor its application to attain com - 
parative superiority over B-CC. A more prejudicial treatment cannot be 


imagined. L 


23. Thus, by ignoring its "cut-off" rule, and the protected status 
achieved by B-CC through its operation, the Commission has deprived 
B-CC of its substantive right to a hearing with those mutually -exclusive 
applications tendered on or before the cut-off date. As stated by the 
Court of Appeals, in regard to the Commission's "cut-off" rule: 

", . . failure to observe it [the rule] might cause the loss of 
substantive rights." Ranger, et al. v. F.C.C., 111 US. App. 
D.C. 44, 294 F.2d 240, 21 RR 2030 (1961). 

24. Although the Commission has seemingly sought to limit new 
applications filed within thirty days of the submission of WUST's [Amend - 
ment" to those "conforming to WUST's] proposed operation,["] such a 
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limitation could not legally prevent the filing of applications specifying 
operation on 1120 ke for other suburban communities, so long as they 
did not involve a 


. . : : : Hl 

1 Nor could the Commission cure the prejudice by permitting B-CC 
to amend its application, or modify its exhibits, for such would turn the 
Commission's hearing procedure into a mere auction, and render suspect 
the bona fides of any applicant availing itself of the auctioning device to 
alter its proposal. 
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| 
greater interference potential than the WUST 5 kw proposal, which has 

apparently become the benchmark for the use of the frequency in the gen- 
eral Washington area. 


D. The Commission's Order Deprives Bethesda - 
Chevy Chase of Its Ashbacher Rights 


25. In its designation Order (FCC 66-526, released June 16, 1966) 
in this proceeding, the Commission found that B-CC's application was 


mutually exclusive with the WUST applications for renewal of license and 
for modification of facilities and that a hearing was necessary to deter- 
mine whether either or both of the WUST applications should be granted 
or whether B-CC's application should be granted. Under the prospective 
hearing issues specified in the Commission's November 4, 1966 Order, 
B-CC will not be accorded comparative consideration with the WUST re- 
newal, which will apparently be granted automatically if Washington is 
deemed to have a greater need for radio service than Bethesda. This 
procedure effectively denies B-CC its statutory right to a hearing vis -a- 
vis WUST's mutually exclusive renewal application; Ashbacher Radio 
Corp. v. Federal Communications Commission, 329 US. 327 (1945). By 
limiting the comparative issue to contingent applicability, the Commis - 
sion ignores that, unless WUST's renewal is granted, it has no| facility 
to "improve" by moving it to Washington. Thus, as a preliminary to any 
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307(b) choice between the Bethesda proposals of B-CC and the WUST re- 
newal, on the one hand, and the prospective Washington proposal of WUST, 
on the other, a comparative choice between the WUST renewal and the 
B-CC application must be made. Only if WUST prevails therein does its 
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prospective Washington application (and any succeeding applications for 
the facility) become'relevant. L Accordingly, at a minimum (and with- 
out waiving its basic position that the entire Order should be set aside) 
B-CC submits that Issues 4 and 5 specified in the November 4 Order 
should be modified to eliminate the contingent aspect of the comparative 
issue, and to make the 307(b) issue contingent on WUST's prevailing on 


the comparative issue. 


IV. The WUST Renewal and Five Kilowatt 
Applications Should Be Dismissed, or 


Denied Following Oral Argument 

26. On July 28, 1966, B-CC filed a motion to dismiss WUST's ap- 
plications for renewal of license and for modification of facilities. That 
motion was predicated on the express admission in WUST's Petition for 
Reconsideration and Grant, p. 2, that "Station WUST does not provide a 
local transmission facility for Bethesda, Maryland, but does provide a 
local transmission facility for the larger community of the Negro popula- 
tion of Washington, D.C. ...'' The motion was further predicated on 
the fact that nowhere in its present or prior renewal applications has 
WUST ever advised the Commission that it served Washington to the ex- 
clusion of Bethesda. Nevertheless, since WUST conceded the operative 
facts, B-CC urged that it was appropriate for the Commission to dismiss 
both WUST applications, particularly in view of WUST's tender of an ap- 
plication for the facilities of Station WOL (Washington, D.C.; 


I The foregoing should not be construed as evidencing doutk as to the 
comparative needs of Bethesda and Washington for local radio service, 
but merely concern for potentially prejudical procedure. As presently 
framed, the issues permit any renewal applicant facing a comparative 
hearing with a new applicant to "bail out" to a more needy community 
with an application to change his facilities, and, if he peevel eg on 307(b), 
he avoids his competing comparative applicant. 


[160] | 


1450 kes, 250 watts, unlimited, 1 kw local sunset), which further mani- 
fests WUST's present intention to abandon Bethesda and 1120 ke, and to 
operate in Washington. i 

27. The Commission construed B-CC's motion to dismiss only 
as "founded upon WUST's tender on July 21, 1966, of an application for a 
construction permit for a new standard broadcast station in Washington, 
D.C., which proposal is mutually exclusive with the application| for re- 
newal of license of Station WOL, Washington." The Commission deemed 
the motion premature because WUST's application had not been accepted 
for filing, and, since that application had been returned, B-CC's motion 
was dismissed as moot. | 

28. The Commission apparently overlooked, in its November 4 
Order, that on October 14, 1966, WUST had re-tendered its 1450 ke ap- 
plication, together with a letter request for reconsideration of the Com - 


mission's action returning the application. Therein, WUST pointed to 


the pendency of its petition for reconsideration and grant of the Bethesda 
5 kw application, and urged that any inconsistency between its 1450 ke 


application and the 5 kw application would be removed by a grant of the 
latter. Accordingly, WUST requested that the Commission 


"receive the subject (1450 kc) application anew, to hold it 
pending action on the said petition, and, if the petition is de- 


nied, to afford the applicant a reasonable opportunity to dis - 
| 


miss one of the two inconsistent applications." 
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29. It seems clear, by its actions and by its own admissions, that 
WUST has no intention of serving Bethesda. WUST, in its Petition for 
Reconsideration and Grant of the Bethesda 5 kw application, conceded 
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"the undisputed fact that Station WUST does not provide a local 
transmission facility for Bethesda, Maryland .. ." 
30. In view of the absence of a factual question, and in view of 
the Commission's requirement that every broadcast licensee "make a 
positive, diligent, and continuing effort, in good faith, to determine the 


tastes, needs, and desires in his community and to provide programming 


to meet those needs and interests", 1/ it would appear that no basis ex- 


ists for a grant of the WUST renewal and 5 kilowatt applications. 

31. Because the WUST applications do not present a factual ques - 
tion, it would be wasteful of the Commission's hearing processes to have 
an evidentiary hearing on these applications. While outright dismissal of 
the applications might involve a denial of due process, it would appear 
that WUST would receive its full measure of due process if the Commis - 
sion set these applications down for oral argument on the following legal 
question: 

‘Whether the public interest, convenience, and necessity would 
be served through grant of the applications of Atlantic Broad- 
casting for renewal of license of Station WUST, Bethesda, 
Maryland, and for a construction permit to:operate on 1120 kc 
with power of 5 kilowatts (1 kw CH) at Bethesda, Maryland, 
in view of the undisputed fact that Station WUST does not pro- 
vide a local transmission facility for Bethesda, Maryland." 

32. Precedent for this procedure is found in WDUL Television 
Corp., 2 RR 2d 131 (1964), where, in describing its earlier actions in 
that proceeding, the Commission noted (at 137): 
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"Because there were no disputed questions of fact to be re- 
solved, the hearing was limited to oral argument on the con- 
clusions to be reached upon the facts established in the pre- 
vious evidentiary proceeding . | 


1960 En Banc Programming Policy Statement, 20 RR 1901, 1913. 
! 
[162 ] 
V. Summary 


33. In summary, B-CC has shown that the Commission's Order 
is founded on serious legal and factual errors, and operates to deprive 
B-CC of its rights to a full and fair hearing. Moreover, the Commission's 
dismissal of the B-CC Motion to Dismiss is factually erroneous, and over- 
looks the lack of basic qualifications of WUST to receive a erat of either 
of its Bethesda applications. 
WHEREFORE, the premises considered, it is sagpectuile requested 


that the Commission (a) reconsider and set aside its Memorandum Opin- 
ion and Order of November 4, 1966 (FCC 66-944); (b) deny the July 26, 
1966 Petition for Reconsideration and Grant of the WUST 5 kilowatt appli - 
cation; and (c) designate for oral argument the above captioned applica - 
tions of WUST upon [the] legal issue of whether they can be granted, in 
view of the conceded fact that WUST does not operate as a transmission 
facility for Bethesda, Maryland. 

Respectfully submitted, 


BETHESDA -CHEVY CHASE BROAD- 
CASTERS, INCORPORATED 


By /s/ Donald E. Ward 
/s/ James K. Edmundson, Jr. 


FLY, SHUEBRUK, BLUME and GAGUINE 
1612 ’K Street, N W. 
Washington, D. C. 20006 

November 22, 1966 Its Attorneys 
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OPPOSITION TO PETITION 
FOR RECONSIDERATION 

The Atlantic Broadcasting Company (WUST), by its attorneys, 
now opposes the "Petition for Reconsideration" filed by Bethesda-Chevy 
Chase Broadcasters, Incorporated (B-CC) on November 23, 1966. 

1: Much of the argument of B-CC is founded on the assertion 
that the Commission is acting to grant WUST relief which it has not 
sought, and that the relief constitutes acceptance of a post-designation 
amendment without good cause. Petition, Pp. 5-11. B-CC is mistaken. 
At the same time as WUST requested that its 1 kw-Washington proposal 
be accepted as an amendment of its 5 kw proposal (on June 17, 1976), it 
also requested that the Commission: 

|. thereupon designate application BP-14357, as thus amend- 
ed, for hearing in consolidation with applications BR-1513 and 
BP-16319." 
Thus, the relief now granted by the Commission was in fact requested, 


and the request was in the form of an amendment tendered prior to the 


designation of the applications for hearing. It follows that the Commis - 


sion has only consented 
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to accept after designation an amendment which was offered before desig - 
nation. It is not material that the Commission first acted to return the 
amendment without consideration, for the Commission is fully empowered 
to reconsider its action and to accept the amendment on a nunc pro tunc 
basis. The waiver of Section 1.522(b) of the Rules was therefore unneces - 


sary. 
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2. Even assuming, arguendo, that Section 1.522(b) applies, good 
cause exists in the plain fact that WUST would have been denied! its right 
to a full and fair hearing, and significant public interest considerations 
would have been ignored arbitrarily, if WUST were not afforded an oppor - 
tunity to show, on the record in this case, that there are public needs and 
interests which require not only that the license for WUST ought to be re- 
newed but that the station ought to be assigned to Washington, D. C., and 


ought to have the facilities necessary to reach its audience. 


3. B-CC argues that the 1 kw-Washington amendment requires 
processing, but that is simply not the case. The proposal is for technical 
changes in facilities, and the engineering showing has already been exam - 
ined in detail by the Broadcast Bureau and has been found acceptable by 
the Commission. The special circumstances which led the Commission 
to waive Section 73.25(a)(5)(ii) of the Rules were explained in full and con- 
stitute ample justification for the waiver. Beyond this, there is nothing to 
process. WUST's legal qualifications are established. The proposal in- 
volves so little cost that no showing of financial qualifications is required. 
As originally filed, and again as refiled on December 1, 1966, the amend- 
ment contains representations as to improvements in program bervice 


which would be made possible by the proposed improvements in facilities, 


but no change in programming policies is involved. 
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4. B-CC argues further that Issues 4 and 5 as now specified by 
the Commission ought to be modified to remove the contingent aspect of 
the comparative issue and to make the 307(b) issue contingent in that it 
would not be invoked unless WUST prevailed on the comparative issue. 
Petition, P. 14. This is wholly unwarranted, and would run counter to 
the long-standing principle that, where applicants who are basically quali- 
fied propose service to different communities, the comparative needs of 
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the communities are the governing considerations, not the comparative 
merits of applicants. Easton Publishing Co., 9 RR 887 (1953). 

5. B-CC concludes its petition with a request that the Commis - 
sion substitute an oral argument for the comparative hearing on the WUST 
applications. B-CC has not stated sufficient grounds for such summary 
relief. There are numerous facts to be ascertained and determined be- 


fore the issues in the case can be resolved, and the fact that WUST is 


operated so as to give primary attention to the needs and interests of the 
Negro population of the Washington area is only one of them. Thus, many 


questions of fact remain, and an evidentiary hearing is required. 


Accordingly, in view of the foregoing, the subject petition for recon- 


sideration must be denied. 


Respectfully submitted, 


ATLANTIC BROADCASTING COMPANY 


By: /s/S. Chase 
Seymour M. Chase 
Philipson, Lyon & Chase 
Brawner Building 
Washington, D. C., 20006 


Its Attorneys 


December 5, 1966 
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REPLY TO OPPOSITIONS TO PETITION 
FOR RECONSIDERATION | 
BETHESDA-CHEVY CHASE BROADCASTERS, IN CORPORATED 
(hereinafter "B-CC), by its attorneys, hereby submits its Reply to the 
Oppositions filed herein by Atlantic Broadcasting Company and the Com- 
mission's Broadcast Bureau to its Petition For Reconsideration of No- 
vember 23, 1966, stating as follows: 


I. The Opposition of WUST 


1. At the outset, WUST contends that B-CC errs in asserting that 
the Commission's action of November 4, 1966, grants WUST relief which 
it has not requested. WUST bases this contention on the fact that in June 
1965, it had requested that its 5 kw Bethesda application be amended to 
specify a 1 kw Washington operation, and also requested at that time that 


the application, as so amended, be designated for hearing, together with 


its renewal application and B-CC's application. 2/ 


J The June 17, 1965 request of WUST was never served on B-CC, 
although it requested action in derogation of B-CC's substantive right 
to a hearing with those proposals tendered for filing prior to the cut- 
off date of December 18, 1964 (See Petition For Reconsideration, Para- 
graph 2). 


[256] 
2. WUST's claim ignores two factors adverted to by B-CC in its 
| 


Petition. | 
(a) that WUST had failed to seek reconsideration of the Com - 
mission's June 15, 1966 action returning its Washington 1 
kw "amendment", as inconsistent with the "clear channel" 


freeze (Section 73.25 (a) (5) (ii) ) (Petition, Paragraph 6); and 


that, regardless of the clear channel freeze rule, the WUST 
1 kw Washington "amendment", tendered April 9, 1965, was 
a major amendment (by virtue of the increase in power from 
250 watts to 1 kw) requiring a new file number under Section 
1.571(j) of the Rules, and was untimely as to B-CC's appli- 
cation, which attained cut-off status on December 19, 1964 
(See Petition, Paragraph 21). 
3. WUST next asserts that the Commission "is fully empowered 
to reconsider its action [of June 15, 1966, rejecting the 1 kw Washington 
amendment] and to accept the amendment on a nunc pro tunc basis," 
and that, therefore, waiver of Section 1.522(b) of the Rules (relating to 
post designation amendments) was "unnecessary". WUST cites no auth- 
ority for its proposition that the Commission can, sua sponte, reconsider 
an action which became final 3-1/2 months earlier. Moreover, the Com- 
mission's November 4 Opinion and Order does not purport to "reconsider" 
its June 15 action returning the WUST Washington applications, nor does 
it purport to accept the one -xilowatt proposal "nunc pro tunc". Most 
importantly, WUST ignores again that the Washington 
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one kilowatt proposal was tendered untimely with respect to B-CC's 


cut-off date, and even if reconsidered on a nunc pro tunc basis, it would 


not be accepted for filing. 

4, WUST urges next that "good cause" for waiver of Section 1.522(b) 
exists in that 'WUST would have been denied its right to a full and fair 
hearing, and significant public interest considerations would have been 
ignored arbitrarily, if WUST were not afforded an opportunity to show 
... that there are public needs and interests which require . . . that 
the station ought to be assigned to Washington, D. C., and ought to have 
the facilities necessary to reach its audience." 
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5. WUST does not explain what "full and fair hearing" right it 
would be denied should the Commission adhere to its rules, and limit 
itself to consideration of the applications timely filed in accordance 
with those rules; i.e., WUST's renewal and 5 kw Bethesda applications, 
and B-CC's application. Surely, if WUST had considered itself entitled 
to a "full and fair hearing" upon its 1 kw Washington application, it would 
have sought timely reconsideration of the Commission's June 15, 1966, 
rejection thereof. Neither does WUST explain in what manner ithe "public 
interest considerations", in favor of it being permitted to show that un- 
served needs in Washington require the reassignment of the station, are 
so unique as to warrant the wholesale waiver of procedural rules. WUST's 


assertion could be made by any applicant in any comparative proceeding 
who might seek to improve his chances of prevailing. For example, by 
applying WUST's logic, what is to prevent B-CC from amending its ap- 


plication to specify 
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| 
College Park, Hyattsville, or any other nearby community, on the ground 
that "significant public interest considerations would have been ignored 
arbitrarily, if [B-CC] were not afforded an opportunity to show . . . that 
there are public needs and interests which require . . . that the station 
ought to be assigned to [ [2 | 
6. Section 1.522(b) serves two significant purposes: 
(a) ir provides for orderly administrative procedure, and thus 
protects the Commission and its hearing processes from 
processing applications which may thereafter be amended 
at the whim of the applicant; and 


(b) It protects the substantive rights of private parties to those 
hearing proceedings, such as B-CC (and, for that matter, 
WUST), by delineating the technical proposals to be con- 

mal 


sidered. | 
| 
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While the Commission may, if it chooses, sacrifice its own interest in 
orderly procedure, it cannot do so in derogation of the substantive rights 
of private parties such as B-CC. 

7. WUST claims that no processing of its 1 kw Washington "amend- 
ment" will be required, since it "has already been examined in detail by 
the Broadcast Bureau and has been found acceptable by the Commission." 
No evidence supporting these assertions is cited by WUST, and none is 
to be found in the Commission's June 15, 1966 Opinion and Order return- 
ing the 1 kw proposal as unacceptable. The Commission's action there 
was based only on the proposal's non-compliance with Section 73.25 (a) 
(5) (ii) of the Rules, 
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a fact apparent on the face of the application, and requiring no detailed 
study. 

8. WUST concedes that the 1 kw Washington amendment involves 
significant programming changes (""improvements"') but asserts that 
"no change in programming policies is involved". Semantical arguments 
aside, the fact remains that, in WUST’s 1 kw "amendment" (which it 
tendered to the Hearing Examiner on December 1, 1966), significant 


changes in programming are proposed. Conceding, arguendo, that these 


programming changes are "improvements" as WUST asserts, B-CC 
would be fundamentally prejudiced by acceptance of such an amendment 
at this stage of the proceedings, for its own program proposal was fro- 
zen with the designation of this proceeding for hearing in June 1966, and 
its written exhibits describing in detail its proposed programming were 
exchanged with WUST on October 5, 1966. 

9. WUST's arguments concerning the interrelationship of Issues 
4 and 5, and B-CC's request for oral argument upon the legal question 
of whether WUST is entitled to a renewal of its Bethesda license, will 
be discussed in the context of the Bureau's opposition on these points, 
infra. 


II. The Opposition of the Bureau 


10. B-CC urged, in its Petition For Reconsideration, that the 
concession by WUST that it "does not provide a local transmission fa- 
cility for Bethesda, Maryland," raises a legal question as to its basic 
eligibility for a renewal of its license in view of the requirement that 
each broadcast licensee "make a positive, diligent, and continuing ef- 


fort, in good | 
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faith, to determine the tastes, needs, and desires in his community and 
to provide programming to meet those needs and interests"; Hn Banc 
Programming Statement, 20 RR 1901, 1913 (1960). On the basis thereof, 
and in view of the absence of any factual question pertaining thereto, 
B-CC requested that the Commission set for oral argument the WUST 
renewal and 5 kw Bethesda applications. Both the Bureau and'WUST 
‘oppose the request, on general grounds: WUST states that "[t}here are 
numerous facts to be ascertained and determined before the igsues in 
the case can be resolved, and the fact that WUST is operated go as to 
give primary attention to the needs and interests of the Negro ipopulation 
of the Washington area is only one of them"; while the Bureau merely 
asserts that "B-CC's showing in its petition is not adequate to support 
the action it has requested without the evidentiary phase of the proceed- 
ing.” Neither WUST nor the Bureau suggests any additional facts which 
might bear upon the question of whether a licensee which concedes its 
failure to serve as a transmission facility for its community of license 
is basically eligible for a renewal of that license. | 

11. The Bureau asserts that its review of the Commission’ s actions 
herein persuades it that "the Commission has made a preliminary find- 


ing that the fundamental issue to be decided in this proceeding is whether 
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the public interest,iconvenience, and necessity is better served by a 
radio station which would provide a local transmission service for 
Bethesda, Maryland, or by a radio station whose programs are oriented 
toward the Negro population of Washington, D. C." B-CC agrees that 
the Commission's November 4, 1966 Order supports such a view of the 


‘ Commission’ s judgment. The point of B-CC's Petition, of course, is 
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that that judgment is erroneous, in that: 

(a) it operates to the prejudice of B-CC's substantive rights, 
by injecting a new and "fundamental" question into the pro- 
ceeding at midstream; 
ignores the fundamental question, implicit in the designation 
order of June 16, whether a licensee whose programming 
service is oriented to a large nearby city rather than to its 


principal community is eligible for renewal; and 


it reduces to a mockery the Commission's 1960 En Banc 


Programming Statement, by permitting a licensee with an 
acknowledged history of ignoring the needs of its licensed 
community to escape a meaningful hearing with an applicant 
desirous of meeting those needs, by vaulting to another com - 
munity. 

12. The Bureau regards the WUST amendment here as consistent 
with past Commission actions permitting amendments during hearing to 
eliminate potentially disqualifying factors, and it cites in support of its 
view four cases. None of the cited cases, however, involved a "major" 
amendment such as permitted here. WNOW, Inc.(3 RR 2d 875) and Fisher 
Broadcasting Co.(19 RR 927) only involved changed ownership in licensees 
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occurring during the course of a hearing, and the effect thereof upon 
compliance with the Commission's multiple ownership rules by an ap- 
plicant. Rockland Broadcasting Co. (25 RR 319) involved an amendment 
to remove one principal of an applicant. who was under indictment for 


conspiracy 
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by virtue of which a disqualifying "character" issue had been specified 
against the applicant. Beacon Broadcasting System, Inc. (19 RR 927) 
involved only a financial amendment. | 
13. The inability of the Bureau to cite any cases wherein the Com- 
mission has permitted (much less "invited") a major engineering amend- 
ment to convert a comparative hearing into a 307(b) contest is eloquent. 
The fact is that in the past the Commission has consistently refused to 
permit the type of amendment which it here invites; see, e.g. Kent-Ra- 
venna Broadcasting Co., 22 RR 794 (1961); and Charles County Broad- 
casting Co., Inc., 24 RR 496a (1963). In the latter case, the Review 
Board stated: 


"It is evident that the proposed amendment would substan - 
| 
tially enhance Charles County's 307(b) position vis a vis 


Dorlen, and absent countervailing circumstances not here 
present, this is sufficient reason for declining to accept its 
amendment .... In addition, we agree with the Hearing 
Evaminer that the designation of a hearing issue does not 
in and of itself constitute a basis for a post-designation 
amendment designed to resolve the hearing issue; the fact 
of designation is not an event which ‘could not reasonably 
have been forseen' within the meaning of Section 1.311 1 
of the Rules. A contrary view would emasculate the basic 


purpose’ of Section 1.311, viz., that of securing the most ex- 
peditious disposition of hearing cases by freezing the pro- 
posals of the applicants, thereby clearly delineating the is - 
sues and scope of hearings and permitting adequate prepara- 
tion and presentation by all of the parties . . ." (citations 
omitted) 
14. B-CC claimed in its Petition that the Commission's refusal 
to afford B-CC the protection of the cut-off rules deprived it of its sub- 
stantive right to a fair hearing, citing Ranger v. Federal Communications 
Commission, 294 Fad 240, 21 RR 2030 (1961). The bureau correctly 
points out that the Court's language in Ranger that "failure to observe 
[the cut-off rule] 


4/ Now, Section 1.522 of the Rules. 
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might cause the loss of substantive rights" is only dicta, since the Court 
was not presented with the precise question raised by B-CC. In fact, 

the Court has never been presented with the question involved here, for 
the Commission has not — since its adoption of the cut-off rule — waived 
it to the prejudice of an applicant who has filed in conformity with the 


rules. A However, it does not require an overly-fertile imagination 


te foresee that the Court will be presented with the precise question in 
the event that the Commission adheres to its November 4, 1966 Opinion 
and Order. 

15. Both WUST and the Bureau defend the newly-specified issues 
in the November 4 Order insofar as they require an initial 307(b) choice 
between WUST'’s 1 kw Washington "amendment" and the Bethesda pro- 
posals of B-CC andthe WUST renewal, on the ground that such is re- 
quired by Allentown v. Federal Communications Commission, 349 US. 
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358 (1955). Neither Allentown nor Cookeville Broadcasting Co. (19 RR 
897), also cited by the Bureau, involved an applicant seeking renewal. 
However, conceding arguendo, that the issues as framed in the Novem - 
ber 4 Opinion and Order are correct in the event the WUST 1 kw Wash- 
ington proposal is accepted, they support B-CC's claim that the effect 
of the | 


1 Halpern & Seltzer v. F.C.C., 331 F2d 774, 4 RR 2d 2046 (1965), 
cited by the Bureau, is inapposite. The Order there was silent with 
respect to the Commission's cut-off Rule. Moreover, that order was 
implicitly based on the view that the earlier record was stale; see 
WORZ, Inc. v. F.C.C., 4 RR 2d 2015 (1965). 
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November 4 action is to substantially prejudice B-CC by completely 
altering the proceeding. 


16. Finally, the Bureau expresses difficulty in reconciling B-CC's 
arguments that (a) if the comparative issue is not reached, B-CC will 
have been denied its Ashbacker rights vis-a-vis the WUST renewal ap- 
plication; and (b) allowance of the WUST Washington Amendment per- 
mits WUST to improve its comparative position vis-a-vis B-CC, in the 
event the contingent comparative issue is reached. No "reconciliation" 
is necessary, for these arguments are complementary, in demonstrating 
that B-CC has been prejudiced by the Commission's action, whether or 
not the comparative issue is reached. | 


Respectfully submitted, 


BETHESDA -CHEVY CHASE BROAD- 
CASTERS, INCORPORATED 


By /s/ Donald E. Ward 
Fly, Shuebruk, Blume and Gaguine 
1612 K Street, N.W. 
Washington, D. C. 20006 
December 23, 1966 Its Attorneys 
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ORDER 
By the Commission: Commissioner Johnson not participating. 


At a session of the Federal Communications Commission held at 
its office in Washington, D. C., on the 18th day of January, 1967; 


IT IS ORDERED, That, in view of the evenly divided vote of the 
Commission, Commissioners Hyde (Chairman), Lee, and Loevinger 
favoring denial and 'Commissioners Bartley, Cox, and Wadsworth favor- 
ing grant, whose separate views are appended hereto, the Petition for 
Reconsideration of the Memorandum Opinion and Order (FCC 66-944, 
released November! 4, 1966) filed by Bethesda-Chevy Chase Broadcasters, 
Incorporated, on November 23, 1966, fails for lack of a majority vote, 


which failure operates as a denial. 


FEDERAL COMMUNICATIONS 
COMMEBSSION 


(SEAL | /s/ Ben F. Waple 
Secretary 


Released: January 20, 1967 
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[Released: January 20, 1967] 
MEMORANDUM OPINION 


By Commissioners Hyde (Chairman), Lee, and Loevinger. | 

1. This proceeding involves the mutually exclusive applications 
of: (a) Atlantic Broadcasting Company (hereinafter WUST) for renewal 
of its license for standard broadcast station WUST, Bethesda, Maryland, 
and for an improvement of that facility; and (b) Bethesda-Chevy Chase 
Broadcasters, Incorporated (hereinafter B-CC), for a new standard 
broadcast station in Bethesda, Maryland. Before this proceeding was 
designated for hearing, WUST had submitted for our consideration two 
separate proposals for the improvement of its present facility, which 
operates with 250 watts of power on 1120 kilocycles. The first proposal 
was filed in 1960 and sought to increase WUST's daytime only power in 
Bethesda to 5000 watts, with 1000 watts during critical hours. ‘The sec- 
ond proposal was tendered in 1963 and sought to change the location of 
the station from Bethesda to Washington, D. C., and, as subsequently 
amended, to operate with 1000 watts. 

2. Because 1120 kilocycles, upon which WUST operates, isa 
Class I-A clear channel, Section 73.25(a)(5)(ii) of the rules applied to 
both of WUST's proposals. That section, which provides for the opera- 
tion of daytime only stations on 1120 kilocycles within the continental 
United States with the facilities authorized as of October 30, 1961, was 
adopted as part of the Clear Channel proceeding, 31 FCC 565, 21 RR 
1801 (1961), to protect that channel from additional interference. In our 
initial consideration of WUST's proposal to operate in Washington with 
1000 watts, we refused to waive Section 73.2 5(a)(5)(ii) and returned 
WUST's application and amendment thereto, by our Memorandum Opin- 
ion and Order, FCC 66-525, released June 15, 1966. At the same time, 
in considering WUST's request to increase power to 5000 watts in 


if 
| 
| 
| 
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Bethesda, we waived Section 73.25(a)(5)(ii) and designated that applica - 


tion, as well as the 
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WUST renewal application and the B-CC application, for hearing in this 
proceeding by our Order, FCC 66-526, released June 16, 1966. Subse- 
quently, we stated in our Memorandum Opinion and Order, FCC 66-944, 
released November 4, 1966, 5 FCC 2d 551, that Section 73.25(a)(5)(ii) had 
been waived because WUST's 5000 watt proposal for Bethesda had been 
filed before the conclusion of the Clear Channel proceeding and because 
it was in compliance with our rules when it was filed. 

3. WUST filed a petition for reconsideration of our designation 
Order, requesting grant of its application to increase the power of its 
station in Bethesda to 5000 watts. By our Memorandum Opinion and Or- 


der, 5 FCC 2d 551, supra, we denied WUST's petition for reconsideration, 


but on our own motion we also reconsidered the circumstances underlying 
this proceeding, particularly with respect to our earlier rejection of 
WUST's proposal to operate with 1000 watts in Washington. Since we had 
previously concluded that WUST could operate with 5000 watts without 
prejudicing future use of the clear channel frequency and since WUST's 
1000 watt proposal'would have less impact upon the future use of the fre- 
quency than WUST's 5000 watt proposal, we held that consideration of 
WUST’s 1000 watt proposal would not subvert our policy with respect to 
the protection of clear channel frequencies. Although WUST's proposal 
to change the station location to Washington is a major change generally 
requiring the assignment of a new file number under Section 1.571(j)(1) 

of the rules, we waived that rule on the grounds: (a) that WUST's pro- 
posal to operate with 1000 watts in Washington would not create any new 
interference problems, (b) that it would not require any change in WUST's 
programming, which is and has been for fifteen years designed to serve 
the needs of Washington’s Negro population, and (c) that it would permit 


[269] 
63 


WUST to seek a license in conformity with its stated intention to serve as 


a transmission service for that Negro population. 

4. For these reasons, we accorded WUST an opportunity to re- 
tender its 1000 watt proposal for Washington as an amendment to its ap- 
plication to increase power to 5000 watts in Bethesda and directed the 
hearing examiner to accept such an amendment if it is consistent with our 
rules and our Memorandum Opinion and Order. In order not to prejudice 
the rights of any other interested party, we also stated that we would per- 
mit new applications, conforming to WUST's proposed Washington opera- 
tion, to be filed for a period of 30 days following public notice of the ac- 
ceptance of WUST's amendment. Finally, we revised the issues in this 
proceeding to provide an appropriate hearing, if WUST's amendment is 
tendered and accepted. As revised, the issues in this proceeding would 
provide for a determination of: (a) areas and populations to be'served, 
(b) B-CC's financial qualifications, (c) whether a new station ih Washing- 
ton or continuation of a station in Bethesda would better provide a fair, 
efficient, and equitable distribution of radio service pursuant to Section 
307(b), and (d) which of the applications would, ona comparative basis, 
better serve the public interest, convenience, and necessity, if 307 (b) con- 
siderations are not determinative. | 

5. On November 23, 1966, B-CC filed a petition for reconsidera- 
tion of our Memorandum Opinion and Order permitting WUST to amend its 
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application to specify operation in Washington, D. C., with 1000 watts. 
| 
Both WUST and the Broadcast Bureau have filed oppositions to B -CC's 


petition for reconsideration, and B-CC has filed a reply to those opposi- 
tions. Preliminarily, B-CC urges that although our rules preclude re- 
consideration of interlocutory actions, its petition should be considered 
because it never had an opportunity to submit its views on our action and 
because that action has a final effect upon its hearing rights. While we 
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would ordinarily dismiss a petition such as B-CC’'s, we are persuaded 


that it would be more appropriate to consider the merits of B-CC's peti- 


tion since B-CC never had an opportunity to comment upon the matters 
relating to the amendment of WUST's application and since that action 
will have a fundamental effect upon this proceeding. Cf.; Lamar Life 
Insurance Co., 5 FCC 2d 37, 8 RR 2d 839 (1966). 

6. It its petition for reconsideration, B-CC asserts that good 
cause has not been shown for permitting WUST to amend its application 
to specify operation in Washington with 1000 watts and that WUST has 
not even requested such relief. B-CC urges that the factors upon which 
we relied, do not warrant the wholesale waiver of our rules and that no 
reasons were stated for waiver of Section 1.522(b) in spite of the fact 
that Section 1.571(j)(1) applies only to predesignation amendments. B-CC 
next argues that its substantive rights have been violated by permitting 
WUST to improve its original application, by allowing new applications 
to be filed in this proceeding, and by depriving B-CC of its right to a 
hearing with WUST's renewal under the standard comparative issue. 
Finally, B-CC requests that an oral argument be held to determine wheth- 
er WUST's applications should be granted in view of the fact that neither 
application would provide a local transmission facility for Bethesda. 

7. Our reexamination of this matter convinces us that good cause 
warrants the amendment of WUST's application under the special circum - 
stances of this proceeding and that none of B-CC's procedural or sub- 
stantive rights have been prejudiced. B-CC's application seeks to oper- 
ate a new standard broadcast station with 250 watts in Bethesda, claim - 
ing that it would provide a local transmission service for that community. 
On the other hand, WUST, which seeks renewal and an improvement of its 
present station in Bethesda, has been providing programming designed to 
serve the needs of the Washington Negro population for many years be- 
fore the adoption of our Programming Policy Statement, FCC 60-970, re- 
leased July 29, 1960, 20 RR 1901. Since there are no issues to be tried 
which relate solely to WUST's renewal application, the fundamental issue 
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| 
in this proceeding, provided B-CC establishes its financial qualifications, 
is whether the public interest, convenience, and necessity would be better 
served by grant of WUST's applications or B-CC's application. 

8. In light of the uncontested facts that these two applicants pro- 
pose to serve two distinct and separate communities, it is clear that the 
public interest will be best served by determining which proposal would 
better provide a fair, efficient, and equitable distribution of radio service 
pursuant to Section 307(b) of the Communications Act. Indeed, immediate - 


ly after this proceeding was designated for hearing, | 
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B-CC requested a contingent 307(b) issue so that such a determination 
could be made, and we held that such an issue should be added to this pro- 
ceeding, FCC 66-1053, released November 28, 1966. This fundamental 
policy, to compare the needs of the respective communities in order to 
avoid subordinating those needs to the ability of the applicants to meet 
them, is supported by the Supreme Court's decision in Federal Communi- 
cations Commission v. Allentown Broadcasting Corp., 349 US 358, 12 RR 
2019 (1955). We are persuaded that the public interest will be best served 
by making such a determination in this proceeding. | 

9. Inorder that the parties may fully explore the question of wheth- 
er Washington or Bethesda has the greater need for an additional broad- 
cast service, we indicated that WUST would be permitted to amend its ap- 
plication to specify operation in Washington with 1000 watts. An examina - 
tion of WUST's numerous attempts to relocate in Washington and of its 
petition to accept amendment, filed December 1, 1966, to specify opera - 


tion in Washington 1/ will eliminate any question of whether WUST has 
requested or desires the relief which we have accorded it. Thus, WUST's 
continued interest in a Washington facility, as demonstrated by its appli- 


cation tendered in 1963, its 1965 proposal to amend its 1960 application, 


and its attempts to file an application for the facilities of Station WOL in 
| 


Washington, amply supports our action in this proceeding. 
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10. Although Section 1.522(b) governs the amendment of applica- 
tions after they have been designated for hearing, WUST requested leave « 
to amend its application prior to designation for hearing. Thus, the first 
question to be considered is whether WUST should have been permitted 
to amend its application prior to designation for hearing. As we indicated 
in our November 4, 1966, action, we are now persuaded that good cause 
was shown for such an amendment. While no one of the factors, summa- 
rized in paragraph 3, supra, standing alone, would have justified WUST's 
amendment, we are convinced that all of them together constitute suffi- 
cient good cause for our action. The fact that WUST has been operating 
for at least 15 years from Bethesda, with programming designed to serve 
the needs of Washington's Negro population, particularly supports our con- 
clusion, since this adversary proceeding will permit us to make a thorough 
determination of whether Bethesda or Washington has a greater need for 
the proposed broadcast station. In view of the circumstances that WUST 
proposed to amend its application prior to designation for hearing, that 
good cause sufficient to justify that amendment existed at that time, and 
that WUST's proposed amendment was denied through no fault of its own, 
it is clear that good cause now exists for the waiver of Section 1.522(b) 
and for the amendment of WUST's application during the course of this 
hearing. 


y This petition is pending before the hearing examiner. We are not 


now considering its merits. 
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11. Turning to B-CC's specific claims of prejudice, B-CC con- 
tends that WUST's amendment will never be examined to determine 
whether the public interest will be served by grant of such a proposal. 
However, our November 4, 1966, action provided that WUST's amend- 
ment is to be accepted only if it conforms with our procedures and 
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| 
regulations and is consistent with that Memorandum Opinion and Order. 


Both B-CC and the Broadcast Bureau will have ample opportunity to 
point out any deficiencies in WUST's amendment, if they exist, before 
it is accepted and to seek such further issues as they may deem appro- 
priate. | 

12. B-CC also complains that WUST is being permitted to im- 
prove its comparative position in this proceeding by modifying its pro- 
posed programming and by transforming its stockholders into local resi- 
dents, but B-CC's contentions beg the fundamental question underlying 
this proceeding. Under the present issues or under the issues as they 
will be revised if WUST's amendment is accepted, it is clear, in light 
of the undisputed fact that WUST provides a local transmission service 
for Washington, that the threshold question to be resolved is whether 
Bethesda has a greater need for a local transmission service than Wash- 
ington has for the continuation of WUST's specialized programming. a, 
If Bethesda is found to have the greater need, the changes in WUST's 
proposal will not benefit its renewal application in any way, and if Wash- 
ington is found to have the greater need, there would be no reason for a 
comparative evaluation of these two proposals. | 

13. For this same reason, it is apparent that other applications, 
which may be filed if WUST's amendment is accepted, will not prejudice 


B-CC either, because they will be entitled to consideration only if it is 
determined that Washington has the greater need for service. ¥/ Thus, 
we cannot agree that B-CC has been deprived of any substantive right 
based upon the cut-off date established pursuant to Section 1.571(c) of 

| 


> 
a B-CC's contention that it has an absolute right to comparative con- 
sideration with WUST's renewal application before any 307(b) determina- 
tion is made is in conflict with our consistent policy, based on'Allentown, 
supra, that a 307(b) determination must be made before the comparative 
Standing of the applicants may be considered. To follow any other pro- 
cedure would be to subordinate the needs of Bethesda and Washington to 
the abilities of the applicants to meet those needs, a result which would 
be contrary to Allentown. | 


3/ : Resear. vn ; 

— While applications for other communities may possibly be tendered, 
as B-CC suggests, we cannot conceive of any applicant other than WUST 
establishing sufficient reasons for waiver of Section 73.25(a)(5)(ii) so as 
to permit the location of a broadcast station on this clear channel in any 
other suburban community. Under these circumstances, the presiding 
examiner, in his discretion, may (Cont'd on next page) 
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the rules, since the amendment of WUST's application and the filing of 
new applications for Washington will not affect B-CC’s right to a com- 
parative hearing with WUST's renewal application if Bethesda is found 
to have the greater need for the proposed service. Cf., Halpern and 

Seltzer v. Federal Communications Commission, 4 RR 2d 2046 (1965). 

14. Finally, B-CC requests us to hold an oral argument to deter - 
mine whether the public interest would be served by grant of WUST's 
renewal and 5000 watt applications in light of the fact that WUST does 
not provide a local transmission facility for Bethesda. As we have indi- 
cated above, there are many different evidentiary elements which must 
be adduced before it! will be possible to determine which of these appli- 
cations should be granted and which denied. We have devoted consider - 
able attention to this proceeding so that each of the parties will have an 
opportunity to make a full and complete showing of all of the facts which 
may bear on that determination. Under these circumstances, it would be 
inappropriate and improper to attempt such a determination before each 
of the parties is given an opportunity to compile a thorough and exhaustive 
evidentiary record. For all of the reasons set forth above, we are con- 
vinced that B-CC's petition for reconsideration of our Memorandum Opin- 
ion and Order permitting WUST to amend its application should be denied. 


=/ (Cont'd from page 5) wish, if such additional applications are filed 
after the acceptance of WUST’s amendment, to resolve the 307(b) aspects 
of this proceeding by an Initial Decision and exceptions thereto before 
commencing a comparative evaluation of the appropriate applicants. In 
this way it is possible that a saving in time and expense may be effected 
for all of the parties. 
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DISSENTING STATEMENT OF | 
COMMISSIONER ROBERT T. BARTLEY IN 
WHICH COMMISSIONERS COX AND WADSWORTH JOIN 


I vote to grant reconsideration and withdraw the invitation to WUST, 
made on the Commission's own motion, to specify a change of facility 
from operation in Bethesda to operation in Washington, D. C. ! 

The Commission's action in extending the invitation committed a 
number of legal errors which, I believe, as urged by the petitioner, would 
not have obtained had the Commission followed its normal practice of 
acting only on questions presented to it by the parties. 

Basically, the action brings about a preposterous hearing situation 
in which WUST is invited to refile its twice-rejected Washington, D.C. 
proposal and thus prosecute at the same time separate proposals to oper - 
ate in Bethesda and Washington, D. C., but in the absence of a renewal in 
Bethesda, which WUST apparently doesn't want, there would be no license 
to modify for operation in Washington, D. C., which it does want. 

The Commission's action was, I believe, in contravention of Section 
1.108 of its rules as to "Reconsideration On Commission's Own Motion" 
within 30 days of the action in question; in contravention of Section 1.518 
of its rules on "Inconsistent Or Conflicting Applications;" in contraven- 
tion of 1.522(b) of its rules on "Amendment Of Applications" in hearing. 
Moreover, the Commission's action was, in my opinion, prejudicial to the 
petitioner's hearing rights and rested on a waiver improperly granted on 
the ground that WUST avowedly has been serving a specialized audience 
in Washington rather than the people of Bethesda where it is licensed to 
operate. | 

Clarification is required with respect to WUST's 1000 watt proposal 
for the District of Columbia. The majority's Memorandum Opinion And 
Order couches the WUST proposal in terms of an "improvement of its 
present facility," (underscoring added). The proposal is, in fact, a change 
of facility from 250 watts in Bethesda to 1000 watts in Washington, D.C. 
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The Commission rejected and returned the said proposal by an Order re- 
leased June 15, 1966 (FCC 66-525) on the ground that there was no justifi- 
cation for a waiver of our rule, Section 73.25(a)(5)(ii), which precludes 
new daytime-only facilities on Class I-A channels. By a separate Order 


released 
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June 16, 1966 (FCC 66-526), the Commission set for hearing the petition - 
er's application for a new station in Bethesda on WUST's licensed facility 
and the WUST application for renewal and application to increase power 

to 5000 watts in Bethesda. WUST filed on July 26, 1966 a petition for re- 
consideration requesting a grant without hearing of its 5000 watt Bethesda 


proposal, but did not request reconsideration of the dismissal of its 1000 


watt Washington, D..C. proposal. Since WUST did not file a timely peti- 
tion for reconsideration of FCC 66-525 pursuant to Section 405 of the Act 
or 1.106 of our rules, the time was not tolled, and the Commission's ac- 
tion on its own motion, 4-1/2 months later, inviting WUST to refile the 
twice-rejected Washington, D. C. proposal, was in contravention of Sec- 
tion 1.108 of our rules which provides that the Commission "may, on its 
own motion, set aside any action made or taken within 30 days after re- 
lease of the document containing the full text of such action..." There 
must be a time within which administrative finality is reached on a given 
question, or the consequence of confused and prolonged hearings, as here, 
becomes obvious. 

The Commission majority has invited WUST to file a proposal which 
I believe is in violation of Section 1.518 of its rules against inconsistent 
or conflicting applications. WUST had pending an application for renewal 
of license to operate in Bethesda. The gratuitously -invited proposal would 
specify operation in Washington, D. C. Proposals to operate in Bethesda 
and Washington, D.'C. are, in my opinion, conflicting and inconsistent. 
The Commission majority's action here appears inconsistent with its ac- 
tion of October 7, 1966 in returning, as violative of Section 1.518, WUST's 
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application for a new station on the facilities specified in the application 


for renewal of license of Station WOL in Washington, D. C., while WUST 
had pending the proposal to increase power of its Bethesda operation. 

In my opinion, the invitation to WUST to specify Washington, D.C. 
is violative of Section 1.522(b) of our rules which provides that|requests 
to amend an application after it has been designated for hearing will be 
granted only for good cause shown. WUST made no request to amend its 
application after it was designated for hearing. WUST, obviously, made 
no requisite showing of good cause. The Commission, on its own motion, 
found good cause on the 
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basic ground that WUST, though licensed to serve Bethesda, states that it 
has really operated for a specialized audience in Washington, D.C. Lurge 
that this ground is not good cause. To the contrary, I think it is a bad 
cause. It says, in effect, that since WUST states it hasn't been fulfilling 
the terms of its license anyway, we'll reward it with unsupported waivers 
of our applicable rules so it can operate where it pleases. 
The invitation to WUST to specify Washington, D. C. is, I believe, 
prejudicial error to the hearing rights of the petitioner. The petitioner 
filed an application for a new station in Bethesda to utilize the same fa- 
| that the 


? 
petitioner, as it contends, has Ashbacker rights (329 U.S. 327) as to the 


cilities specified in WUST's application for renewal. I believe 


WUST renewal. However, the majority's order states that the threshold 


question is a Section 307(b) determination of whether Bethesda or Wash- 
ington, D. C. has the greater need for the facility, thus, bypassing the 
Ashbacker rights and the question of whether WUST's license for Bethesda 
should be renewed and whether it then has anything left to modify to Wash- 
ington, D. C. Moreover, I believe it is highly contrary to the public inter - 
est to establish a policy which permits a renewal applicant involved ina 
comparative proceeding with a newcomer to avoid answering to its steward- 


ship by amending into a 307(b) situation. If the Commission is| bent on this 
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procedure, the least it could do is add a qualification issue as to whether 
WUST has misrepresented in previous renewals its intention to serve 
Bethesda, in view of its now contending that it has been operated to serve 
a specialized audience in Washington, D. C. 

Petitioner claims that it will be further prejudiced, and I agree. 
Pursuant to Section 1.571(c) of the rules, a cut-off date of December 18, 
1964 was set for the WUST application for renewal and petitioner's appli- 
cation for the WUST facilities. Petitioner states that on October 5, 1966 
it exchanged its Exhibits on comparative matters and "this laid bare its 
case on area familiarity, preparation and planning, integration, program - 


ming, etc.” Now, because the Commission reversed itself on its own mo- 


tion, the petitioner is faced with not only a different application by WUST 


but similar applications by other parties, for which the Commission also 
provided. Thus, the 1964 cut-off has been improperly set aside, making 
this a new and different proceeding to the prejudice of the 
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petitioner's rights under Section 1.571(c) (cut-off rule). Petitioner argues, 
correctly, I believe, that while the precise question was not an issue the 
Court of Appeals has stated, ". . . failure to observe it [Section 1.57 1(c)| 


1/ 


indeed, lost substantive rights by the Commission's action. The WUST 


might cause the loss of substantive rights," and that the petitioner has, 
1kw invited proposal for Washington, D. C. is a major amendment. It was 
not, of course, filed before the established cut-off date in this proceeding 
and therefore was barred. But, if not barred, it would have been assigned 
a new file number and placed at the end of the processing line. By the 
Commission's action on its own motion, WUST has gained a decided and 
unwarranted filing advantage to the petitioner's prejudice. 

Moreover, WUST's new proposal for Washington, D. C. is not time- 
ly filed within the cut-off date for these applications, and it permits WUST 


to shore up and bolster its proposal to the prejudice of, the petitioner, 
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which has no like opportunity to amend and improve its overall position 


in the hearing proceeding. The petitioner points out that the WUST pro- 

posal involves a new site, new processing studies, changed programming, 

and two WUST principals becoming "local" owners in the Washington, 

D. C. proposal, which they aren't in the Bethesda renewal. Undue advan - 

tages are gained by WUST in the invited proposal. Overall, the new WUST 

proposal is, I believe, highly prejudicial to the petitioner. | 
Accordingly, I vote to withdraw the gratuitous invitation to WUST 

to file its 1000 watt Washington, D. C. amendment; and I vote to set for 

comparative hearing the petitioner's application for a new station in 

Bethesda and WUST's application for renewal in Bethesda. | 


I | 
=/ Ranger et al v. F.C.C., 111 US. App. D.C. 44, 21 RR 2030 (1961). 
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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This review is sought by Bethesda-Chevy Chase Broadcasters, 
Incorporated (hereinafter B-CC), or "Petitioner", pursuant to Section 
402(a) of the Communications Act of 1934 as amended (47 U.S £. 402(a)), 


from: 


(1) A Memorandum Opinion and Order of the Federal Communi- 
cations Commission (hereinafter Commission), released No- 
vember 4, 1966 (R. 139-145); and 


(2) AnOrder of the Commission released January 20, 1967 
~ (R. 266-276), which denied for lack of a majority vote B-CC's 
Petition for Reconsideration of (1), above. 


STATEMENT OF THE CASE 


On September 7, 1960, WUST, Inc. (which later changed its name 
to Atlantic Broadcasting Company), filed an application with the Federal 
Communications Commission to increase the power of its Station WUST, 
Bethesda, Maryland, from 250 watts to five kilowatts (R. 1-40). Because 
WUST's frequency of 1120 kilocycles is denominated a Class I-A Clear 
Channel, * the application was placed in the Commission's pending file 
to await the outcome of the Commission's proceeding in Docket No. 6741, 


2 5 
the so-called "Clear Channel proceeding", pursuant to Section 1.351 of 


the Commission's Rules which provided that "pending conclusion" of the 
clear channel proceeding, "action will be withheld" on such applications. 


On June 28, 1963, Atlantic Broadcasting Company filed an applica- 
tion for renewal of license of Station WUST (R. 279 -412). Simultaneously, 
it tendered with the Commission an application for a construction permit 
to operate WUST from a new transmitter site in Washington, D. C., with 
power of 250 watts, and to change its specified city of license from Be- 
thesda, Maryland, to Washington, D. C. The application was not accepted 
for filing by the Commission, nor had it been returned as unacceptable 


1 see Section 73.25 of the Commission's Rules and Regulations (47 CFR 73.25). 


2 For a resume of that proceeding, see this Court's opinion in National Broad- 
casting Co, v. F.C.C., __ U.S. App. D.C. __, 362 F.2d 946 (1966). 


when, in August 1964, Bethesda-Chevy Chase Broadcasters, Incorporated 
(hereinafter Petitioner), tendered its application for a construction per- 
mit to operate with the same technical facilities then licensed to WUST 
in Bethesda (R. 419-473). Petitioner's application was mutually exclu- 
sive with the 1960 WUST application for increase in power, and with the 
1963 WUST application for renewal of license, which had not yet been 


acted upon. 


On November 13, 1964, the Commission gave public notice that 
Petitioner's application was on a "cut-off" list, and that mutually-exclu- 
sive applications would have to be tendered no later than December 18, 
1964, in order to be entitled to comparative consideration with Petition- 
er's application, pursuant to Section 1.571(c) of the Commission's Rules 
(47 CFR 1.571(c)). No additional applications were tendered prior to 
December 18, 1964. However, on April 9, 1965, Atlantic sought to amend 
its 1963 application for 250 watt operation in Washington, to specify in- 
creased power of one kilowatt, and requested dismissal of its five kilo- 
watt Bethesda application. Subsequently, however, by its letter filed 
June 17, 1965, Atlantic requested that the Commission treat its 1963 
Washington application (as amended to specify power of one kilowatt), 
as an amendment to its five kilowatt Bethesda proposal (R. 41-45). 


i.3 
By Memorandum Opinion and Order released June 15, 1966 the 
Commission returned Atlantic's Washington application as unacceptable 
| 


for filing, stating: 
"In view of the fact that WUST asks the Commis- 
sion to consider what, in effect, would be a new 
daytime-only assignment in Washington, D. C., 
on a Class I-A channel, the Commission will ad- 
here to its announced policy to authorize only new 
unlimited-time operations on Class I-A channels 
on a controlled basis." 


3 This Order is not part of the record before this Court, but is attached to 
this Brief as Appendix A. All Commissioners participated in that action, and 
none dissented, | 


By Memorandum Opinion and Order released June 16, 1966 (R. 47- 
50), the Commission designated for hearing Petitioner's application, to- 
gether with the Atlantic applications for renewal of WUST's license and 
for a construction permit to increase WUST's power in Bethesda to five 
kilowatts. Because Atlantic's five-kilowatt Bethesda application would 
provide a signal of 5 mv/m to portions of Washington, D. C., the Com- 
mission presumed that its proposal was to provide a Washington trans - 
mission service rather than a bona fide Bethesda transmission service ig 
The specified issues afforded Atlantic an opportunity to rebut the pre- 
sumption, or, failing in such rebuttal, to show that it would comply with 
the Commission's technical standards applicable to a Washington appli- 


cation. 


The Commission also noted that "Station WUST is operated to 
serve the Negro population of Washington, D. C., and its environs while 
the program service proposed by [Petitioner] does not appear to be 
similarly specialized.” Accordingly, the Commission specified that evi- 
dence on programming would be received and considered under the stand- 


ard comparative issue. 


Atlantic did not seek reconsideration of the Commission's June 15, 
1966 Opinion and Order rejecting as unacceptable for filing its Washing- 
ton application. However, on July 26, 1966, it filed a Petition for Recon- 
sideration and Grant (R. 71-76), requesting that the Commission grant 
its five kilowatt Bethesda proposal without an evidentiary hearing. 


Atlantic noted that the Commission, in its Memorandum Opinion 
and Order designating these applications for hearing, had presumed the 
five kilowatt application to be one for Washington, D. C., rather than for 
Bethesda, and had specified for hearing issues to (a) permit Atlantic to 


ig See Policy Statement on Section 307(b) Considerations for Standard Broad- 
cast Facilities Involvin Suburban Communities, 2 FCC 2d 190, 6 Pike and 


Fischer Radio Regulation 2d 1901. 


attempt to rebut the presumption, and (b) determine, if the presumption 
were not rebutted, whether the five kilowatt proposal would comply with 
the Commission's Rules (Sections 73.30, 73.31, and 73. 188(b); 47 CFR 
73.30, 73.31, and 73.188(b), respectively) concerning studio location and 
minimum signal strength to be provided to the principal community. At- 
lantic conceded that it could not rebut the presumption that it intended a 
Washington-oriented service, and further conceded that it could not meet 
the Commission's technical rules as a Washington proposal. Thus, it 
argued, there being no factual issue, its application should be ; a 


In developing its thesis, Atlantic conceded for the first time that 
"Station WUST does not provide a local transmission facility for Bethesda, 
Maryland" (R. 72), and claimed that "its . long . . discontinuance as 


a local outlet for Bethesda, Maryland” had been fcondatoaty authorized" 
(R. 74). | 


On July 28, 1966, B-CC filed with the Commission a Motion to Dis- 
miss the applications of Atlantic for renewal of the WUST ar ie and for 
the construction permit to increase WUST's power (R. 77-81).| That mo- 
tion was predicated upon Atlantic's concession that it did not and would 
not provide a transmission service for WUST's licensed community of 
Bethesda, and upon its filing, on July 21, 1966, of an application for a 
construction permit for a new standard broadcast station in Washington, 
D. C. to operate on 1450 kilocycles, which was mutually-exclusive with 
the then-pending application of WOL, Inc., for renewal of neers? of Sta- 
tion WOL. B-CC argued in its Motion to Dismiss and in its "Opposition 
[to Petition] For Reconsideration and Grant" filed August 2, 1966 (R. 
82-84), that Atlantic's Petition for Reconsideration and Grant was, in 
effect, a request for summary judgment on its 5 kilowatt application, 


and a waiver of its right to an evidentiary hearing thereon. | 


In its November 4 Opinion and Order (R. 139- 145), review of which 
is here sought, the Commission noted Atlantic's concessions that it did 
not serve Bethesda's transmission needs, and that it could not meet the 


technical requirements of the Commission's Rules as a Washington sta- 
tion. However, it found that these facts alone did not warrant a grant of 


the five kilowatt application without hearing, and it accordingly denied 


the petition for reconsideration” (R. 141). 


The Commission went on, however, to conclude that WUST should 
be permitted to amend its Bethesda five kilowatt application to specify 
operation in Washington with power of one kilowatt. The Commission 
noted that such an amendment — involving a change in station location — 
would be a "major change" requiring the assignment of a new file number 
pursuant to Section 1.571(j)(1) of its Rules [47 CFR 1.571(j)(1)], but held 
that "good cause" for the waiver of that rule was to be found in the facts 
that 


™VUST's Washington proposal would not create any 
new interference problems, would not require any 
change in WUST's programming policies and would 
permit WUST to seek a license in conformity with 
its stated intention to serve as a local transmission 
service for the Washington Negro population.” (R. 
142) 


The Commission also found "good cause" for waiver of its rules 
relating to the amendment of applications during hearing [Section 1.522(b); 
47 CFR 1.522(b)], and the utilization of the Clear Channel frequencies by 
daytime-only stations [Section 73 .25(a)(5)(ii); 47 CFR 73 .25(a)(5)(ii)]. 


In addition, the Commission substantially revised the hearing is- 
sues, to specify that (a) inquiry should first be made to determine which 
of the proposals would best provide a fair, efficient, and equitable distri- 
bution of radio service pursuant to Section 307(b) of the Communications 
Act [47 U.S.C. 307(b)]; and (b) in the event Section 307(b) considerations 


5 The Commission also dismissed as moot — in view of its prior return of the 
Atlantic application for the facilities of WOL — Petitioner's Motion to Dismiss 
the Atlantic renewal and five kilowatt applications. The Commission incorrectly 
treated the Motion to Dismiss as based only upon Atlantic's tender of the applica- 
tion for WOL's facilities, when in fact it was based on Atlantic's concession of 
non-service to Bethesda. 


should not be determinative, inquiry should be made under the standard 


comparative issue. | 


Petitioner filed a Petition for Reconsideration on November 23, 
1966 (R. 146-163), asserting that the Commission's November 4 action 
was based on errors of fact and law, and would operate to deprive Peti- 
tioner of its substantive right to a comparative hearing with the renewal 
and 5 kilowatt Bethesda applications of Atlantic. Additionally, Petitioner 
urged that the Commission's action violated its cut-off rules [Section 
1.571(c); 47 CFR 1.571(c)], thereby depriving B-CC of its substantive 
right to a hearing limited to applications filed on or before December 
18, 1964. 


On January 20, 1967, by a vote of three-to-three, the éclenuasita 
denied, for lack of a majority vote, the B-CC Petition for Reconsidera- 
tion (R. 266-276). The instant Petition for Review — filed January 23, 
1967 -- followed. 


Thereafter, on January 27, 1967, the Commission's Hearing Exam - 
iner denied Atlantic's December 1, 1966 Petition to Accept Amendment, 
and rejected, as inconsistent with the Commission's November 4 Orcier, 


Atlantic's amendment to specify operation in Washington with power of 


one kilowatt in lieu of operation in Bethesda with power of five kilowatts, 
but afforded Atlantic a further period of eighteen days within which to 
tender an amendment in conformity with Commission rules and consist- 
ent with the November 4, 1966 Opinion and Order of the Commission 
(R. 277-278). Upon Atlantic's re-tender of its amendment on February 
14, 1967 [R. 278 (23-25)], the Hearing Examiner, by Memorandum Opin- 
ion and Order released February 27, 1967 [R. 278 (51-54)] accepted 
the amendment. Two petitions filed by B-CC, seeking review by the 
Commission's Review Board of (a) the Examiner's January 27 action 
insofar as it granted Atlantic a further filing period, and (b) the Exam - 
iner's February 27 action accepting the Atlantic amendment [R. 278A - 
278E, and R. 278 (65-72), respectively], were disposed of by the Review 
| 


8 


6 
Board's Memorandum Opinion and Order released April 28, 1967, by 
which so much of Atlantic's amendment as related to programming was 


rejected. 


STATUTES AND REGULATIONS 
INVOLVED 
Relevant portions of the Communications Act of 1934, as amended, 
and the Commission's Rules and Regulations, are set forth in Appendix 
C, infra. 


STATEMENT OF POINTS 


The Commission's action inviting the filing of a new application by 
Atlantic as an "amendment" to its Bethesda application - and the 
concomitant wholesale waiver of procedural and substantive rules — 
substantially prejudices Petitioner's right to a fair hearing upon 

its application. 


The Commission's finding that "good cause" had been demonstrated 
for waiver of its procedural rules to permit the acceptance of At- 
lantic's Washington "amendment" is without record support, and is 
thereby arbitrary and capricious. 


In considering "good cause" for waiver of its Rules, the Commis - 
sion gave no apparent consideration to the substantive rights of 
Petitioner which flow from such Rules. 


The Commission's action inviting the above-described amendment 


violated Commission Rules which it ignored, and thus did not waive. 


The Commission's action in prospectively rewriting the hearing 


issues, which converts the proceeding from a comparative hearing 


6 attached as Appendix B hereto. 


to one in which Petitioner must prove that Bethesda has a greater 
need for a local service than does Washington before it is entitled 
to comparative consideration, taken in combination with the invita- 
tion of the Washington "amendment", operates to deny Petitioner 

_ its right to a full and fair hearing upon its application and those of 
Atlantic for renewal of license and for an increase in power in 
Bethesda. | 


SUMMARY OF ARGUMENT 


The instant case represents an unprecedented denial by the Com- 


mission of Petitioner's fundamental rights to a full and fair hearing, 


through a post-designation change in the scope of the hearing to include 

therein, as an "amendment", a previously-rejected application which 

was unacceptable on the day it was filed, and which the passage of time 
| 


did not render more acceptable. 


Although the Commissior. has purported to find "good calise" for 
its blanket waiver of its procedural and substantive rules (three rules 
were waived, and several others were ignored, although the Commis- 
sion's action is in clear violation of them), the only novel factor to which 


it could point in support of this thesis was Atlantic's belated concession 
that WUST had not, and would not, serve the transmission needs of Be- 
thesda, but was serving, and would continue to serve, the Washington 
Negro audience. As Commissioner Barlety points out in dissent (in 


which he was joined by Commissioners Cox and Wadsworth): "To the 


contrary, I think it is a bad cause." (R. 275). 


Thus, the Commission has rewarded a licensee with an admitted 
history of ignoring the transmission needs of its specified community 
by letting it bail out to another community which it claims it had served, 
and, in the process, hopefully avoid an already-commenced comparative 
hearing with respect to its pending renewal application. In the face of 
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the fundamental prejudice accruing to Petitioner as a result of this ac- 
tion, and in view of the Commission's wholly different treatment of other 
licensees or applicants who indicated a disregard for the transmission 
needs of their principal community, the Commission's action is arbitrary 


in the extreme. 


ARGUMENT 
Ls 


THE COMMISSION'S ACTION DEPRIVES 
PETITIONER OF ITS FUNDAMENTAL 
RIGHT TO A FAIR HEARING 


A. Background 


At the outset, it should be recognized that the proceeding below in- 
volves a contested application for renewal of Atlantic's license to oper- 
ate Station WUST. Historically, the Commission has not looked with fa- 
vor upon applications filed by new applicants which seek to oust an estab- 
lished licensee from its facility. Notwithstanding the statutory mandate 
that "no ... license shall be construed to create any right, beyond the 


terms, conditions, and periods of the aivenser and the holding of the 
United aics cuprene Court in F.C.C. v. Sanders Bros. Radio Station, 
309 U.S. 470, (1940), the Commission has successfully sustained its 
denial of applications filed by new applicants in conflict with existing 


licensees seeking renewal. As Commissioner Johnson” recently had 
occasion to observe, in Paris-Bourbon County Broadcasting, Inc., 9 
Pike and Fischer R.R. 2d 122: 


T Section 301 of the Communications Act; 47 U.S.C. § 301. 


8 "Licenses are limited to a maximum of three years' duration, may be re- 
voked, and need not be renewed, Thus the channels presently occupied remain 
free for a new assignment to another licensee in the interest of the listening 
public." 309 U.S. 470, at 476. 


9 Ironically, Commissioner Johnson did not participate in the actions below. 


it 

| 

| 

"The Commission has made successful efforts to dis- 
courage competing applicants at renewal time. See, 
e.g., Hearst Radio, Inc., (WBAL), 15 FCC 1149, 6 RR 
994 (1951). Indeed I know of no instance in the 33- | 
year history of the Commission in which a competing 
applicant has successfully challenged the license re+ 
newal of an established multiple-media owner on the 
basis of concentration of ownership — or, for that — 
matter, any other ground." 


Station WUST — which was originally licensed as a Bethesda, 
Maryland station in 1947 -- has been programmed in recent years with 
primary emphasis upon "rhythm -and-blues" music and commercially- 


sponsored religious programs assertedly oriented to the tastes of the 
| 


| 
| 
Petitioner, whose principals include several Bethesda residents, 
filed its application for the WUST facilities in August, 1964, at a time 
when the 1963 WUST renewal application had pended for more than one 
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Negro community of Washington, D. C., and its environs. 


year at the Commission. As noted by the Commission, in its Order 

designating this proceeding for hearing, "the program service proposed 
| 
by [B-CC] does not appear to be . . . specialized [in the manner of 


WUST]." 


B. The Commission's Action Violates Its Own Rules 


Section 1.227(b)(1) of the Commission's Rules (47 CFR 1.227(b)(1)) 
provides that "no application will be consolidated for hearing with a pre- 


viously filed application or applications unless such application, or such 
application as amended, if amended, so as to require a new file number, 
is substantially complete and tendered for filing by . . . the close of busi- 
ness on the day preceding the day designated by public notice published 


10 According to its 1963 renewal application (R. 279-412), during the preceding 
year's "composite week", 63.3% of its program schedule was classified as "Enter- 
tainment", and 27.6% was calssified "Religious." Since only 9.8% of its schedule 
was not commercially sponsored, and since all of its news programs (7.5%) were 
not sponsored, the conclusion is warranted that all, or substantially all, of its re- 
ligious programming was commercially sponsored. 85.6% of its program fare was 
recorded; only 7.4% was "live." (R. 284-285). 
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in the Federal Register as the day any one of the previously filed appli- 
cations is available and ready for processing." Section 1.571(c) of the 
Rules (47 C.F.R. 1.571(c)) specifies the "cut-off" procedure referred 
to in Section 1.227(b)(1). 


Pursuant to Section 1.571(c), the Commission issued a Public No- 
tice on November 13, 1964, specifying a "cut-off" date of December 18, 
1964, as to Petitioner's application. As of the cut-off date, there were 
pending before the Commission, and accepted, only Petitioner's applica- 
tion, Atlantic's 1960 application for five kilowatts in Bethesda, 2nd At- 
lantic's 1963 application for renewal of WUST's license. Pending, but 
unaccepted, was Atlantic's 1963 application to move to Washington and 
to operate with power of 250 watts, which was in violation of Section 
73.25(a)(5)(ii) of the Commission's Rules governing Class II operations 
on the Class I-A Clear Channels. 


Abortive efforts were made by Atlantic in April and June of 1965, 
by which it sequentially sought to (a) amend the 250 watt Washington 
application to specify operation with power of one kilowatt, and dismiss 
the Bethesda five kilowatt application, and (b) amend the Bethesda five 
kilowatt application with the unaccepted Washington 250 watt application 
as purportedly amended to specify power of one kilowatt. Although the 
Commission returned the Washington application as unacceptable under 
Section 73.25(a)(5)(ii), it is equally clear that the April, 1965, amend- 
ment thereof to increase power to one kilowatt involved a "major change" 
within the meaning of Section 1.571(j)(1), rendering it unacceptable under 
Section 1.571(c), by reason of untimeliness vis-a-vis Petitioner's Decem- 
ber 18, 1964, "cut-off" date, and thereby not entitled to consolidation for 
hearing with Petitioner's application pursuant to Section 1.227(b)(1). Simi- 
larly, the June, 1965, attempt to amend the Bethesda five kilowatt appli- 
cation with the Washington application was a major change, as one attempt- 


ing "to change station location," rendering it unacceptable under Section 


1.571(c), and not entitled to consolidation for hearing with Petitioner, pur- 
suant to Section 1.227(b)(1). 
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The foregoing rules, although procedural in nature, give rise to 


"substantive rights": See Ranger v. Federal Communications Commis- 
sion, 111 U.S. App. D.C. 44, 294 F.2d 240 (1961). 


"Agency action that substantially and prejudicially violates the 
agency's rules cannot stand."" Sangamon Valley Television Corp. v. 
United States, 106 U.S. App. D.C. 30, at 33; 269 F.2d 221, at 224 (1959). 
Under the Communications Act, "subordinate questions of procedure in 
ascertaining the public interest ... were explicitly and by implication 
left to the Commission's own devising, so long, of course, as it observes 
the basic requirements designed for the protection of private as well as 
public interest." F.C.C. v. Pottsville Broadcasting Co., 309 US. 134 at 
138, 84 L. Ed. 656 at 659 (1939). (Emphasis added). | 


Significantly, the November 4 Order of the Commission contained 
no mention of either Section 1.571(c) or Section 1.227(b)(1) of the Rules, 
by which Petitioner had been afforded "cut-off" rights. After Petitioner 
had argued, in its Petition for Reconsideration, that it was being denied 
its substantive rights through the Commission's violation of its cut -off 
rules (R. 156-158), the January 20 Memorandum Opinion of the control- 
ling plurality stated that "we cannot agree that B- CC has been deprived 
of any substantive right based upon the cut-off date established pursuant 
to Section 1.571(c) of the rules, since the amendment of WUST's applica- 
tion and the filing of new applications for Washington will not affect 
B-CC's right to a comparative hearing with WUST's renewal application 
if Bethesda is found to have the greater need for the proposed service." 
(R. 271-272); (emphasis added). The controlling plurality coricedes sub 
silentio that B-CC would be deprived of a substantive right if, in the sub- 
sequent hearing, Bethesda were not “found to have the greater need for 
the proposed service," since it would not be entitled to comparative con- 
sideration with WUST's renewal application. | 

More significantly, the controlling plurality has Rae addressed 
itself to the possibility -- noted in B CC's Petition For Reconsideration 
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(R. 155) — that 307(b) considerations will not be determinative in that 
Bethesda and Washington will be deemed to have substantially equal needs 
for the respective services proposed, in which case resort must be had 
to the comparative issue. In such event, Atlantic's post-designation pro- 
posal will be compared with B-CC's pre-designation proposal. For ex- 
ample, Atlantic's stockholders — Washington residents -- will become 
“local owners", a matter of significant importance under the comparative 
issue; see Policy Statement on Comparative Broadcast Hearings, 5 RR 
2d 1901 (1965). 


Cc, The Commission's Action Contravenes 
Its Established Precedent 

The Commission has heretofore consistently held that an applicant 
will not be permitted to amend his application to substantially alter its 
comparative position vis-a-vis competing applicants after designation for 
hearing; see Cleveland Telecasting Corp., 4 RR 2d 825; Farragut Tele- 
vision Corp., 4 RR 2d 342; Lebunon Valley Radio, 6 RR 2d 767 (Petition 
For Review denied, FCC 66-144); Erway Television Corp., 6 RR 2d 890; 
Flower City Television Corp., 8 RR 2d 209. In so holding, it has relied 
upon the "good cause” provisions of Section 1.522(b) of its Rules to pre- 
vent undue disruption of hearing processes, and to interdict attempts to 
improve one's comparative standing vis-a-vis other applicants. 


Here, the Commission has not attempted to distinguish its prior 
actions. More significantly, it has not even found that "good cause" with- 
in the meaning of Section 1.522(b) exists; rather, in a brilliant display of 


tautology, it has held that "good cause” exists for waiver of Section 1.522 (b), 


including its "good cause" requirement. 


Section 1.522(b) also requires that, with respect to engineering 
amendments sought during hearing, acceptability rests upon a further 
showing that the necessity for the amendment was not foreseeable, and 
that its allowance would not give rise to new parties or issues. Mani- 


festly, the amendment invited by the Commission fails on all counts. 
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Pursuant to that rule, the Commission has rejected a eee 
nation amendment to change the proposed community of license; see 
Kent-Ravenna Broadcasting Co., 22 RR 794. Though Petitioner's Re- 
ply to Oppositions to Petition for Reconsideration (R. 262), cited Kent- 
Ravenna, the controlling plurality fails to acknowledge, much less dis - 


tinguish, its own precedent. 


D. The Commission's Waiver of Its Rules Rests 
Upon a Non-existent "Good Cause" Showing | 
| 


In its November 4 Order, the Commission held that "good cause" 
for the waiver of its rules in order to accept the Atlantic "amendment" 
| 


was to be found in the facts that | 
| 

"WUST's Washington proposal would not create any 

new interference problems, would not require any 

change in WUST'’s programming policies and would | 

permit WUST to seek a license in conformity with | 

its stated intention to serve as a local transmission! 

service for the Washington Negro population." (R. | 

142). 

| 


Of the foregoing factors, only the "lack of new interference prob- 


lems" has validity. 


Contrary to the Commission's assertion that the "Washington pro- 
posal .. . would not require any change in WUST's programming poli- 
cies" is WUST's own admission — contained in its 1963 renewal appli- 
cation: | 

"As is stated in [WUST's Washington] application, 
if it is granted there will be a substantial change 


made in the programming of the station." (R.290, 
emphasis supplied). | 


11 sce also KWEN Broadcasting Co., 8 RR 2d 310 (1966), where an applicant 
facing the same ‘suburban community" issue originally specified as to Atlantic's 
five kilowatt Bethesda application was afforded an opportunity to amend its engi- 


neering proposal, but with the requirement that it not change its originally-speci- 
fied principal community. | 
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Implicit in the Commission's reliance on WUST's past operation 
as a local transmission facility for Washington rather than Bethesda, is 
the suggestion that, by ignoring its obligation to serve its licensed com- 
munity, 12 5 licensee can bootstrap itself into a larger nearby city in 
derogation of fundamental procedural and substantive rules, to the preju- 
dice of a competing applicant for its facilities which sincerely seeks to 
serve the community in question. Surely, as Commissioner Bartley 
points out, this is not good cause, but "bad cause."’ (R. 275). 


Typically, when confronted with evidence that an applicant pro- 
posed to program to the needs of a community other than the community 


specified in the application, the Commission has set the application for 


hearing on potentially disqualifying issues; see Broward County Broad- 
casting, 1 RR 2d 294 (1963); City of Camden, 8 RR 2d 404 (1966).7° 


Atlantic's July'26, 1966, Petition for Reconsideration and Grant 


(R. 71-76) which contained its first open concession of non-service to 


12 See En Bane Pro ramming Policy Statement, 20 RR 1901 (1960). "The li- 
censee is, in effect, a ‘trustee’ in the sense that his license to operate his station 
imposes upon him a non-delegable duty to serve the public interest in the com- 
munity he has chosen to represent as a broadcaster." (20 RR at 1911). 


"The broadcaster is obligated to make a positive, dili- 

gent and continuing effort, in good faith, to determine the 
tastes, needs and desires of the public in his community and 
to provide programming to meet those needs 2nd interests." 
(20 RR at 1913), 

te In Camden, the Commission set for hearing an application for consent to 
the assignment of license of Station WCAM, which the proposed assignee planned 
to program to the Negro community of Philadelphia, rather than to Camden, the 
licensed community. Among the issues there specified were the following: 


"To determine the nature and adequacy of the assignee's 
survey of the needs and interests of the residents of 
Camden, New Jersey," and "To determine whether the 
assignee's program proposals will meet the needs and 
interests of the residents of Camden, New Jersey." 
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any of Bethesda's transmission needs, was in the nature of a request for 
summary judgment. B-CC so argued to the Commission, in its July 28 
Motion to Dismiss Applications (R. 77-81), wherein it urged that, by its 
concession, Atlantic effectively waived its right to an evidentiary hear- 
ing on the question of its "service" to Bethesda (R. 79-80). Accordingly, 
B-CC suggested that the Atlantic applications be dismissed (Ibid.). 


In its November 4 Order the Commission dismissed as moot B-CC's 
Motion to Dismiss on the ground that it "was premature when it was filed, 
and since the application [of Atlantic for the facilities of WoL] has been 
returned" (P. 143). B-CC thereupon pointed out in its Petition for Recon- 
sideration that the Commission had misconstrued the thrust of its Motion 


| 
to Dismiss, and had failed to note that Atlantic's application for WOL's 


facilities had been retendered with the Commission on October 14, 1966, 


nearly three weeks prior to its November 4 Order (R. 160). As B-CC 
| 


argued: 


‘In view of the absence of a factual question [aris- 
ing out of Atlantic's concession of 'the undisputed 
fact that Station WUST does not provide a local 
transmission facility for Bethesda, Maryland'], 
and in view of the Commission's requirement that 
every broadcast licensee 'make a positive, dili- 
gent, and continuing effort, in good faith, to deter - 
mine the tastes, needs, and desires in his com- 
munity and to provide programming to meet those 
needs and interests',~ it would appear that no 
basis exists for a grant of the WUST renewal and 
5 kilowatt applications. 


Wie aor eet L 
1 1960 En Banc Programming Polic Statement, 20 RR 
1901, 1913." (R. 161) 


B-CC conceded, however, that outright dismissal of the WUST applica- 
tions might involve a denial of due process, and suggested that! the Com- 


mission set the applications down for oral argument on the legal question 
of whether the public interest would be served through grant of the appli- 


cations "in view of the undisputed fact that Station WUST does not provide 
| 
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a local transmission facility for Bethesda, Maryland." (Jdid.) B-CC 
noted that a similar procedure had been followed by the Commission in 
WDUL Television Corp., 2 RR 2d 131 (1964)."* Ibid.) 


Thus, Petitioner has urged upon the Commission the basic ineli- 
gibility of Atlantic to receive a renewal of license, not only in its Motion 
to Dismiss and Petition For Reconsideration, as noted above, but also in 
its request that the Commission enlarge the issues against Atlantic. Em- 
podied therein was a request that the Commission follow the City of Cam- 
den (supra) procedure with respect to the WUST renewal application. 
(See, e.g., R. 135-136). 


The Commission has nowhere explained how conduct requiring dis - 
qualifying issues in one proceeding can become "good cause" for a post- 
designation amendment in another proceeding. The controlling plurality 
imply, in their January 20, 1967 Memorandum Opinion, that Atlantic has 
never been under an obligation to serve its principal community, since 
‘WUST .. . has been'providing programming designed to serve the needs 
of the Washington Negro population for many years before the adoption 
of our Programming ‘Policy Statement ..." (R. 269). Again, the Commis- 
sion has chosen to ignore the fact that the Programming Policy Statement 
did not impose a new requirement. This Court so hold in Henry v. F.C.C., 
112 U.S. App. D.C. 257, 302 F.2d 191; cert. den. 371 US. 821 (1962), and 
supported its holding with Commission precedents dating back to 1936. 


In view of the concession by the controlling plurality that "While 
no one of the factors, .. . standing alone, would have justified WUST's 
amendment, .. . all of them together constitute sufficient good cause for 
our action” (R. 270), and in view of the fact, demonstrated above, that 
only the "no new interference" factor has a shred of validity, it is sub- 
mitted that the Commission has effectively written its own epitaph. 


14 See, also, Joe L. Smith, Jr., Inc., 6 RR 2d 29 (1965), where the Commission 
held that no evidentiary hearing was required on a renewal application, but that 
oral argument sufficed, where there was no factual dispute as to the licensee's 
failure to operate, or as to his lack of intent to operate in the future. 


| 
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E. In Finding "Good Cause", The Commission Assigned | 
No Weight to the Substantial Prejudice Flowing to _ 
Petitioner From Its Action | 
| 
Assuming, arguendo, that the three factors cited above are all 
valid, and collectively support a conclusion that "good cause” exists, 
the fact remains that the Commission, by denying that its action would 
operate to the prejudice of Petitioner, failed to weigh in the balance the 
substantial deprivation of Petitioner's fundamental hearing rights which 
would flow from its action, as detailed above. That it was compelled to 
weigh such factors appears axiomatic, and its failure to do so presents 


further warrant for reversal of its action. 


F. The Commission’s Action Deprives Petitioner of Its | 
Ashbacker Rights 


In Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945), the Su- 
preme Court established the principle that the Commission cannot satis - 


fy the hearing requirement of Section 309 of the Communications Act by 
granting one of two mutually-exclusive applications conditionally, and 
designating the other application for hearing. The action of the Commis- 
sion below has, in effect, done precisely that. Thus, as of its cut- off 
date of December 18, 1964, and as of the June 16, 1966 Order designating 
the proceeding for hearing, Petitioner was mutually-exclusive only with 
the WUST renewal and five kilowatt Bethesda applications. As such, it 
was entitled to a hearing vis-a-vis the Atlantic applications under the 
standard comparative issue, and the order of designation so provided. 
(R. 47-50). By its November 4, 1966 action, however, the Commission 
unilaterally altered Petitioner's status by requiring that, as a prerequi- 
site to its comparative hearing, it must establish a greater need for the 
facility in Bethesda than in Washington, D. C., pursuant to Section 307(b) 
of the Act. (47 U.S.C. 307(b)). Although that section is qualified by the 
language "insofar as there is demand for the same", the Commission 
created a Washington, D. C., "demand" by inviting Atlantic to amend its 
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Bethesda application to specify Washington operation, and prospectively 
waived (or ignored) its procedural and substantive rules to achieve this 


objective. The Commission's action — occurring some four months 


after the Commission had unanimously rejected the Atlantic Washington 


application as unacceptable for filing — was taken in the face of Atlantic's 
abandonment of the Washington application, through failure to seek recon- 
sideration of its return. 


The controlling plurality of the Commission have sought to justify 
their action by reference to F.C.C. v. Allentown Broadcasting Corp., 349 
U.S. 358 (1955) (R. 270). However, nothing in that opinion authorizes — 
much less requires — that the Commission create 307(b) choices for it- 
self, in order that it may avoid the necessity for a comparative choice. 
Nor may the Commission utilize Allentown to nullify Ashbacker, as it 
seeks to do at R. 271, Footnote 2. 


CONCLUSION 


As has been demonstrated amply above, the Commission's action 
is shot through with grave legal and factual errors. The Commission 
has arbitrarily waived some of its rules, and arbitrarily ignored others, 
in its unsolicited invitation of an amendment to Atlantic's application, 
which effectively pre-empts Petitioner's right to a comparative hearing 
vis-a-vis the WUST renewal application. The Commission's action is 
wholly without precedent; in sum, it represents "a single arbitrary ex- 
ception in the handling of pending applications ," Federal Broadcasting 
System, Inc. v. F.C.C., 96 US. App. D.C. 260, at 269; 225 F.2d 560, at 
567; cert. denied 350 U.S. 923 (1955). As stated there: 

". . , any perversion of the Commission's adminis - 
trative processes for an improper purpose would 
call for administrative relief or, if that is not grant- 
ed, for judicial correction — presumably injunctive 


in nature.’ 96 U.S. App. D.C. at 267, 225 F.2d at 
567. 
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Accordingly, for the above-stated reasons, the Commission's Or- 
ders under review should be reversed, and the proceeding be remanded 
to the Commission with explicit instructions to accord Petitioner the full 
and fair hearing to which it is entitled. | 


Respectfully submitted, 


BETHESDA-CHEVY CHASE, 
BROADCASTERS, INCORPORATED 


By. 
Donald E. Ward 
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Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 66-525 
Washington, D.C. 20554 | $4101 
| 
In re Application of | 
ATLANTIC BROADCASTING COMPANY (WUST) 
Bethesda, Maryland 


Has: 1120kc, 250w, Day (Bethesda, Maryland) 
Requests: 1120kc, 250w, Day (Washington, D. C.) 


til 


For Construction Permit 


MEMORANDUM OPINION AND ORDER 


By the Commission: | 


1. The Commission has before it the above-captioned and de- 
scribed application and an amendment tendered on April 9, 1965, request- 
ing authority to change the designation of the location of Station WUST 
from Bethesda, Maryland, to Washington, D.C., and to operate with a 
power of one kilowatt, daytime only. Atlantic Broadcasting Company 
now requests that the application to change location to Washington and 
the amendment thereto specifying one kilowatt be accepted as amend- 
ments to a pending application, File No. BP- 14357, to increase the power 
of WUST to five kilowatts with a reduction in power to one kilowatt dur - 


ing critical hours and to continue operation during daytime hours only 
1 
at Bethesda. Atlantic Broadcasting Company further requests that the 


application as amended be designated for hearing in a consolidated pro- 


ceeding with the application of the Atlantic Broadcasting Company (File 
oo 

The application specifying five kilowatts (File No. BP-14357) was filed in 
1960 at a time when the name of the corporate licensee of WUST was WUST, Inc, 


The name was subsequently changed to Atlantic Broadcasting Company, but the 
application (BP-14357) has not been amended to change the eorporae name, 
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No. BR-1513) for the renewal of the license of Station WUST and the pend- 
ing application of Bethesda-Chevy Chase Broadcasters, Incorporated, 
(File No. BP-16319) for a construction permit for a new standard broad- 
cast station to operate with the frequency, power and hours of operation 
and at the location now specified in WUST's instrument of authorization. 


2. In order that the application (BP-14357) may be amended as 
proposed, it would be necessary to waive the provisions of Section 73.25 
(a)(5)(ii) of the Commission's Rules which provides for the operation of 
daytime-only stations on 1120 kilocycles within the continental United 
States where the station would operate with facilities authorized as of 
October 30, 1961. The Atlantic Broadcasting Company requests such a 


waiver. 


3. In support of its request for waiver of Section 73 .25(a)(5)(ii), 


WUST cites its efforts to meet the needs of the Negro population of Wash- 
ington and environs. WUST contends that those needs are not adequately 
fulfilled by existing media. WUST claims that the proposed one -kilowatt 
operation would not cause or receive objectionable interference and would 
provide more adequate coverage of that segment of the population WUST 
seeks to serve, would not affect the use of 1120 kilocycles for Class II-A 
assignments and would not inhibit the prospective use of power in excess 
of fifty kilowatts by Class I stations. 


4. In view of the fact that WUST asks the Commission to consider 
what, in effect, would be a new daytime-only assignment in Washington, 
D.C., on a Class I-A channel, the Commission will adhere to its announced 
policy to authorize only new unlimited-time operations on Class I-A chan- 
nels on a controlled basis. Clear Channel Broadcasting in the Standard 
Broadcast Band, 31 FCC 565, 584, 21 RR 1801, 1821 (1961); KXA, Inc., 

5 RR 2d 339 (1965). As the Commission has indicated in connection with 
the KXA matter: 


"Qur-decision to preclude additional daytime -only facilities on 
Class I-A channels for the foreseeable future includes consid- 


eration of the fact that each new station or increase in power 
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on a channel tends to degrade the channel to some degree and, 


of course, the cumulative effect to many daytime-only stations 
on Class I-A channels for unlimited-time operations. This fact 
is true regardless of whether or not interference, as calculated 
according to our rules, is indicated." 


5. The Commission, therefore, will deny the request for waiver 
of Section 73.25(a)(5)(ii) of the Rules and return the application specifying 
Washington, D.C., as the station location and the amendment thereto. Si- 
multaneously with this action the Commission has determined that favor - 
able action on the application for an increase in power of WUST at Bethesda 
to five kilowatts would not prejudice future consideration of the use of the 
clear channel frequencies and is designating the WUST five -kilowatt pro- 
posal for hearing with a competing application of Bethesda-Chevy Chase 
Broadcasters, Incorporated, which specifies operation on the WUST fre- 
quency. | 

6. Accordingly, IT IS ORDERED, This 14th day of June, 1966, 
that the request of the Atlantic Broadcasting Company, insofar as it seeks 
a waiver of Section 73.25(a)(5)(ii) of the Commission's Rules to permit 
the acceptance of the application specifying Washington, D.C., as the sta- 
tion location of WUST and amendment thereto, IS HEREBY DENIED. 


7. IT IS FURTHER ORDERED, That the said application and 
amendment thereto BE RETURNED to the applicant. 


FEDERAL conmmmntca Tips 
COMMISSION | 


/s/ Ben F. Waple 
Secretary 


Released: June 15, 1966 
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Washington, D.C. 20554 | 
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In re Applications of 


DOCKET NO. 16706 
File No. BP-14357 


DOCKET NO. 16707 
File No. BR-1513 


ATLANTIC BROADCASTING COMPANY 
(WUST) 
Bethesda, Maryland 


For Construction Permit 
ATLANTIC BROADCASTING COMPANY 


(WUST) 
Bethesda, Maryland 


| 
For Renewal of License 


DOCKET NO. 16708 
File No. BP-16319 


BE THESDA-CHEVY CHASE 
BROADCASTERS, INCORPORATED 
Bethesda, Maryland 


eee Oe Oe ese 2S OC OOOO ~ 


For Construction Permit 


MEMORANDUM OPINION AND ORDER 
By the Review Board: Board Member Slone dissenting to the! accept- 


ance of engineering amendment. Board Mem- 
bers Nelson and Kessler not participating. 
| 


1. The Review Board has before it three petitions filed in the 


above-captioned case. Since these pleadings all flow from the same 
pe ee | 

1 The petitions and their related pleadings are as follows: (a) Petition for 
Review, filed by Bethesda-Chevy Chase Broadcasters, Inc., March 6, 1967, 
Broadcast Bureau's Comments on Petition for Review, filed March 16, 1967, 
Opposition, filed by Atlantic Broadcasting Company, March 21, 1967, iand Re- 
ply to Oppositions, filed by Bethesda-Chevy Chase Broadcasters, Incorporated, 
March 29, 1967; (b) Petition for Partial Review, filed by Bethesda-Chevy Chase 
Broadcasters, Incorporated, February 2, 1967, Opposition, filed by Atlantic 
Broadcasting Company (WUST), February 14, 1967, Broadcast Bureau's Com- 
ments On Petition for Partial Review, filed February 14, 1967, and Reply to 
"Opposition" and to "Broadcast Bureau's Comments on Petition for Partial Re- 
view", filed by Bethesda-Chevy Chase Broadcasters, Incorporated, February 

{Continued on Next Page) 
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circumstances, they will all be considered in this document. It is not 
necessary to recite the entire lengthy and involved history of this pro- 
ceeding. The following background is however essential to an under- 
standing of the matter. Atlantic Broadcasting Company (Atlantic) is the 
licensee of WUST, Bethesda, Maryland. That station has for many years 
broadcast programs which its management believes to be of special in- 
terest to the Negro population of the Washington, D. C. metropolitan area, 
most of which resides in the central city. Atlantic has filed a series of 


applications designed to enable it to place a better signal in downtown 


Washington. Bethesda-Chevy Chase Broadcasters, Incorporated (B.C.C.), 
the other party to the proceeding, has filed an application for a construc- 
tion permit for a new station to operate in Bethesda on the frequency 
presently used by WUST. The technical characteristics of the station 
proposed by B.C.C. are essentially the same as those of the presently 
authorized WUST operation. Atlantic (WUST) had also filed an applica- 
tion to modify its license to increase power from 250 watts to 5 kw, with 
1 kw CH. Thus WUST's application for renewal of its presently author - 
ized 250 watt operation, its application for construction permit to increase 
power to 5 kw/1 kw CH, and the application of B.C.C. for a construction 
permit for a new daytime station at Bethesda, Maryland, on 1120 kc with 
250 watts power are mutually exclusive; they were designated for hear - 
ing by Commission Order, FCC 66-526, released June 16, 1966. 


2. Anumber of interlocutory pleadings, including a petition to re- 
consider and grant without hearing filed by Atlantic, were considered by 
the Commission, which issued a Memorandum Opinion and Order, FCC 
66-944, 5 FCC 2d 551, released November 4, 1966. The matters pres- 
ently before the Board stem from the Examiner's interpretation of that 


SIG a Ais aa Ea ; 
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27, 1967; and (c) Petition for Review, filed by Atlantic Broadcasting Company 
(WUST), February 3, 1967, Opposition to "Petition for Review", filed by Bethesda- 
Chevy Chase Broadcasters, Incorporated, February 15, 1967, Broadcast Bureau's 
Comments on Petition for Review, filed February 15, 1967, and Reply, filed by 
Atlantic Broadcasting Company (WUST), February 28, 1967. 
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Memorandum Opinion and Order. By that Order the Commission refused 
to consider and grant WUST's application to increase its operating power 
to 5 kw without hearing, but concluded that WUST should be afforded an 

opportunity to amend its application to make it a proposal for Washington 


if it desires to do so.” The Commission therefore, among other things, 
| 


ordered: | 
| 
| 


(3) That Atlantic Broadcasting Company (WUST) 
IS GRANTED 30 days from the release date of this | 
Memorandum Opinion and Order to retender its | 
1000 watt proposal for Washington, D. C., as an 
amendment to its present application (BP-14357) 
to increase power to 5000 watts in Bethesda, Mary- 
land; 


(4) That, if such an amendment is tendered, which | 
conforms with our procedures and regulations and | 
which is consistent with this Memorandum Opinion | 
and Order, Sections 1.522(b), 1.571(j)(1), and | 
73 .25(a)(5)(ii) of the Rules ARE HEREBY WAIVED, 
and the presiding examiner IS DIRECTED to accept, 
it as an amendment of Atlantic Broadcasting Com- | 
pany's presently pending application (BP-14357) to | 
increase the power of Station WUST to 5000 watts 
in Bethesda, Maryland;" 


3. B.C.C., on November 23, 1966, filed a petition for reconsider - 
ation of Order, FCC 66-944, supra, and motion for stay of that Order. By 
Order, FCC 66-1140, released December 19, 1966, the Commission grant- 
ed the motion for stay and stayed the effect of Order, FCC 66-944, "until 
the Commission has considered the petition for reconsideration. "As to 
the petition for reconsideration, the Commission by FCC 67- 4, 6 FCC 2d 
452, released January 20, 1967, ordered: 

"That, in view of the evenly divided vote of the Com-| 


mission, Commissioners Hyde (Chairman), Lee, and 


Loevinger favoring denial and Commissioner Bartley, 
| 
i 


2 . , eer, 7 
WUST had previously filed an application to utilize its present frequency at 
Washington, D.C. with 1000 watts power. This application was not accepted for 
filing because it was inconsistent with Section 73.25{a)(5)(ii) of the SOP en One 
Rules, 
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Cox, and Wadsworth favoring grant, whose separate 
views are appended hereto, the Petition for Recon- 
sideration of the Memorandum Opinion and Order 

(FCC 66-944, released November 4, 1966) filed by 


Bethesda-Chevy Chase Broadcasters, Incorporated, 
on November 23, 1966, fails for lack of a majority 
vote, which failure operates as a denial." 

4. During this same period the proceedings before the Examiner 
had progressed. On December 1, 1966, WUST filed a Motion to Accept 
Amendment, relying on the language of FCC 66-944, and an amendment 
"to make it an application for a construction permit to change the city 
designation cf WUST to Washington, D. C., and to increase operating 
power to 1000 watts, and to change the transmitter site to a site in down- 
town Washington."" On December 2, 1966, B.C.C. filed a "Request to 
Withhold Action Upon, and Opposition to, Petition to Accept Amendment.” 
In response to this pleading, the Examiner entered Order, FCC 66M- 
1674, released December 9, 1966, which in effect stayed his considera- 
tion of the amendment until 

"the close of business the fourth business day after 
the date of release of the Commission's ruling on 
the pending petition for a 'stay'; except that if a 
stay should be granted the time to reply shall be 
deemed to be extended further until the close of 


business of the fourth business day after the date 
of dissolution of such stay." 


Since the Commission released its stay Order, supra, December 19, 1966, 

the proceeding before the Examiner was delayed until four days after 

January 20, 1967, the day that the Commission's final Order on the peti- 
3 


tion for reconsideration was issued. 


Te 


% B.C.C. filed an appeal in the United States Court of Appeals for District of 
Columbia Circuit from the Commission's Order refusing to reconsider its earlier 
Order permitting WUST to amend its application to specify Washington, D. C., with 
1000 watts power, and requested the Court to stay further proceedings in the mat- 
ter pending resolution of its appeal. Bethesda-Chevy Chase Broadcasters, Incor- 
porated v. F.C.C., Case No. 20,720. The request for stay was subsequently dis- 
een on the motion of B.C.C. But the appeal on the merits is still pending before 
the Court. 
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5. On January 26, 1967, the Bureau filed its comments on the 
petition to accept amendment. It argued, as did B.C.C. in its earlier 
filed opposition, that Atlantic had gone beyond the scope of Commission 
Memorandum Opinion and Order, FCC 66-944, supra, in that it had un- 
dertaken to change its program proposals. Moreover, the Bureau noted, 
the amendment did not establish that Atlantic's Washington proposal 
meets the technical standards of Section 73.182(r) of the Commission's 
Rules. The Hearing Examiner, after considering Atlantic's Petition to 
Accept Amendment, the proffered amendment, and the responsive plead- 
ings, by Order FCC 67M-146, released January 27, 1967, denied the peti- 
tion to accept the amendment for the reasons set forth in the Bureau! s 
comments. In that same document, however, he afforded Atlantic an op- 
portunity to refile its amendment not later than February 14, 1967. It is 
from this order that B.C.C. and Atlantic filed their petitions for partial 
review. B.C.C. objects to that portion of the order which atforded Atlan- 
tic an opportunity to resubmit its amendment. Atlantic argues that inso- 
far as the order dealt with the programming aspects of its amendment, 


it was in error. 


| 
6. B.C.C. argues that the Commission, by its Memorandum Opin - 


ion and Order, specified that Atlantic was granted 30 days within which 

to file an amendment which in effect retendered its earlier 1000 watt pro- 
posal for Washington, D. C., and complied with the Commission’ Ss proce- 
dures and regulations. It observes that the amendment was timely filed, 
but that when the Examiner found that it did not comply with the Commis - 
sion's "procedures and regulations" and must be rejected, he was without 
authority to provide an opportunity for Atlantic to resubmit its amendment 
at some time later than the 30 days specified in the Commission's order 
which authorized the filing. Therefore B.C.C. argues, ane has missed 
its opportunity to change the pending application from a 5 kw) proposal at 
Bethesda, Maryland, to a 1000 watt proposal for Washington, D. C., with a 


downtown Washington transmitter location. In evaluating this argument, 
| 
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the sequence of events described earlier in this document becomes sig- 
nificant. It was on November 23, 1966, that B.C.C. filed its Motion for 
Reconsideration and Stay of Order, FCC 66-944, supra. Atlantic filed 
its Petition to Accept Amendment and tendered the amendment Decem- 
ber 1, 1966. On December 2, 1966, B.C.C. filed its Request to Withhold 
Action Upon, and Opposition to, Petition to Accept Amendment. Pursu- 
ant to that request, the Examiner entered his Order withholding ruling 
on the petition to accept amendment until four days after the Commis- 
sion considered B.C.C.'s request for stay or, if the stay were entered, 
until four days after its dissolution. On December 19, 1966, the Com- 
mission entered its Order staying the effect of its Memorandum Opinion 
and Order (FCC 66-944) until the Commission had considered the peti- 
tion for reconsideration of that matter. Thus, from December 19, 1966, 
until January 20, 1967, the effect of the Memorandum Opinion and Order 
was stayed by order of the Commission. Moreover, the Examiner, pur- 
suant to B.C.C.’s request, took no action on the tendered amendment un- 
til January 27, 1967. The language of the December 19, 1966, Order is 
unambiguous. It unequivocally stayed the effect of the Commission's 
earlier Order, pending reconsideration. In view of these circumstances, 
the thirty days for filing the amendment did not begin to run until after 
the stay was dissolved by the Commission's Order of January 20. Thus, 
an amendment filed on or before February 14, 1967, was within the time 
provided by the Commission in its series of Orders. B.C.C.'s partial 


appeal from the Examiner's ruling will therefore be denied. 


7. Atlantic appeals from that part of the Examiner's ruling which 


held that the amendments to Atlantic's programming proposal went be- 
yond the intent of the Order which authorized the amendments. The Board 
is persuaded that the Examiner ruled correctly on this point. In order to 
permit acceptance of an amendment at this stage of the proceeding, it was 
necessary for the Commission to waive a number of procedural rules. In 
justifying the waivers, the Commission specifically noted that "WUST's 
Washington proposal... would not require any change in WUST's 
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programming policies .. .". In view of this language and the general 
tenor of FCC 66-944, supra, we conclude that the Commission intended 


that its special waivers extended only to the technical aspects of WUST's 
application to specify Washington as its principal community with a down- 
town transmitter site. If Atlantic wishes to modify its program proposal, 
it must comply with the provisions of Section 1.522(b) of the Rules. The 


| 
Examiner's ruling in this respect will therefore be affirmed. | 


8. The final matter here considered is B.C.C.'s Petition for Re- 
view, filed March 6, 1967. In that petition B.C.C. requests the Board to 
reverse the Examiner's rulings in FCC 67M-329, released February a. 
1967, which accepted the amendment which was tendered by Atlantic Feb- 
ruary 14, 1967. The earlier argument concerning the time of filing and 
challenging the technical data submitted are advanced. Furthermore F 
B.C.C. argues that Atlantic, in its February 14, 1967, amendment, seeks 
to modify its programming proposal by stating that its “present program - 
ming” would be continued; in this connection, B.C.C. stresses that WUST 


adopted a new format as of November, 1966. 


9. With respect to the time-of-filing argument, we have discussed 
it at length above. (See paragraph 6.) As to the technical problems posed 
by the Atlantic proposal, it is the Bureau's position that the amendment 
may properly be accepted for filing, but that any subsequent grant of the 


application should require a proof of performance before the issuance of 


program test authority. The Examiner agreed with this analysis and in 
his order suggested that the technical problems raised by B.C.C. might 
well be the subject of an additional issue. We are not persuaded that the 
Examiner erred in this ruling. It does not appear to us that at the time 
the Commission considered this matter, it was satisfied that the earlier 
WUST proposal for operation with 1000 watts in Washington, D. C. was 
entirely free of technical problems. (See 66- 944.) Rather the Commis - 
sion was fully aware of the possibility that additional issues may be neces- 


sary. We have examined the most recent amendment. That amendment 
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Before program tests are authorized, permittee shall 
submit a non-directional proof of performance to es- 
tablish that the RMS field complies with the minimum 
efficiency requirements of Section 73.182(r) of the — 


Rules. 


FEDERAL COMMUNICATIONS 
COMMISSION | 


/s/ Ben F. Waple 
Secretary 


Released: April 28, 1967 
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APPENDIX C 


STATUTES AND RULES INVOLVED | 
| 
The relevant parts of the Statutes and Rules to which references 


are made in Petitioner's Brief follow: 


STATUTES 


Communications Act of 1934, as Amended, 
47 U.S.C. §151, et seq. 
| 

§301 It is the purpose of this Act, among other things, 
to maintain the control of the United States over all the chan- 
nels of interstate and foreign radio transmission; and to! pro- 
vide for the use of such channels, but not the ownership there- 
of, by persons for limited periods of time, under license 
granted by Federal authority, and no such license shall be 
construed to create any right, beyond the terms, conditions, 
and periods of the license. 


Section 301 


* * K KX 


Section 309 


§309(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each application 
filed with it to which Section 308 applies, whether the public 
interest, convenience, and necessity will be served by the 
granting of such application, and, if the Commission, upon 
examination of such application and upon consideration of 
such other matters as the Commission may officially notice, 
shall find that public interest, convenience and necessity 
would be served by the granting thereof, it shall grant such 
application. 


(pb)... 
(C)in88 
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(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and ma- 
terial question of fact is presented or the Commission 
for any reason is unable to make the finding specified 
in such subsection, it shall formally designate the ap- 
plication for hearing on the ground or reasons then ob- 
taining and shall forthwith notify the applicant and all 
other known parties in interest of such action and the 
grounds and reasons therefor, specifying with particu- 
larity the matters and things in issue but not including 
issues or requirements phrased generally. ... Any 
hearing subsequently held upon such application shall 
be a full hearing in which the applicant and all other 
parties in interest shall be permitted to participate. .. 


(f) 


(g) The Commission is authorized to adopt reason- 
able classifications of applications and amendments in 
order to effectuate the purposes of this section. 


Section 307 
§307(a)... 


(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation,and of power among the several states and 
communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same. 


Rules and Regulations of 
The Federal Communications Commission 
47 CFR (1964 Supp.) 


Section 1.227(b)(1) 


§1.227(b)(1) In broadcast cases, no application will 
be consolidated for hearing with a previously filed appli- 
cation or applications unless such application, or such 
application as amended, if amended, so as to require a 
new file number, is substantially complete and tendered 
for filing by . .:. the close of business on the day preced- 
ing the day designated by public notice published in the 
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Federal Register as the day any one of the previously 
filed applications is available and ready for processing. | 


Section 1.522 


§1.522 Amendment of applications. — (a)... 
(b) Requests to amend an application after it has | 
been designated for hearing will be considered only upon! 
written eres properly served upon the parties of rec-. 
ord ..., and will be granted only for good cause shown. 
In the case of requests to amend the engineering proposal 
in standard broadcast applications (other than to make | 
changes with respect to the type of equipment specified), 
good cause will be considered to have been shown only if, 
in addition to the usual good cause considerations, it is 
demonstrated that (1) the amendment is necessitated by) 
events which the applicant could not reasonably have fore - 
seen (e.g., notification of a new foreign station or loss o 
transmitter site by condemnation); (2) the amendment 
could not reasonably have been made prior to designation 
for hearing; and (3) the amendment does not require an | 
enlargement of issues or the addition of new parties to 
the proceeding. 


* eK KK KK K KK 


Section 1.571 


§1.571 Processing of standard broadcast applica- 
tions. -—- 


(a) 
(b) 


(c) Applications for new stations (except new Class 
II-A stations) or for major changes in the facilities of 
authorized stations are processed as nearly as possible | 
in the order in which they are filed. Such applications 
will be placed in the processing line in numerical se- 
quence, and are drawn by the staff for study, the lowest | 
file number first. Thus, the file number determines the 
order in which the staff's work is begun on a particular | 
application. There are two exceptions thereto: the Broad- 
cast Bureau is authorized to (1) group together for proc- 
essing applications which involve interference conflicts 
where it appears that the applications must be designated 
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for hearing in a consolidated proceeding; and (2) to group 
together for processing and simultaneous consideration, 
without designation for hearing, all applications filed by 
existing Class IV stations requesting an increase in day- 
time power which involve interlinking interference prob- 
lems only, regardless of their respective dates of filing. 
In order that those applications which are entitled to be 
grouped for processing may be fixed prior to the time 
processing of the earliest filed application is begun, the 
Commission will periodically publish in the Federal Reg- 
ister a Public Notice listing applications which are near 
the top of the processing line and announcing a date (not 
less than 30 days after publication) on which the listed 
applications will be considered available and ready for 
processing and by which all applications excepting those 
specified in exception (2) in this paragraph must be filed 
if they are to be grouped with any of the listed applica- 
tions. 


(d)... 
(6) cs 
(isis 
(g).-. 
(h)... 
(i) <x 


(j)(1) A new file number will be assigned to an ap- 
plication for a new station, or for major changes in the 
facilities of authorized stations, when it is amended to 
change frequency, to increase power, to increase hours 
of operation, or to change station location. Any other 
amendment modifying the engineering proposal, except 
an amendment respecting the type of equipment specified, 
will also result in the assignment of a new file number 
unless such amendment is accompanied by a complete 
engineering study showing that the amendment would not 
involve new or increased interference problems with ex- 
isting stations or other applications pending at the time 
the amendment is filed. If, after submission and accept- 
ance of such an engineering amendment, subsequent ex- 
amination indicates new or increased interference prob- 
lems with either existing stations or other applications 
pending at the time the amendment was received in the 
Commission, the application will then be assigned a new 
file number and placed in the processing line according 
to the numerical sequence of the new file number. 


xk OK OK OK OK 


Section 73.25 


§73.25 Clear Channels: Classes I and II stations. — 
The frequencies in the following tabulations are designat- 
ed as clear channels and assigned for use by the classes 
of stations given: | 

(a) On each of the following channels, one ClassI 
station will be assigned, operating with power of 50 kw: | 
640, 650, 660, 670, 700, 720, 750, 760, 780, 820, 830, 840, 
870, 880, 890, 1020, 1030, 1040, 1100, 1120, 1160, 1180, | 
1200 and 1210 kc/s. In addition, on the channels listed in 
this paragraph, Class II stations may be assigned as fol- 
lows: | 


oo gareee | 
eee | 
(3) 
(4) 
(5) On any of the channels listed in this paragraph | 
(to the extent consistent with the Class I, Class I-A, and 
Anchorage and San Diego Class II assignments provided | 
in this paragraph, and, in the case of limited time sta- | 
tions, subject to the restrictions contained in $73.38), lim- 
ited time and daytime only stations, as follows: 
| 


(i) | 


(ii) Within the continental United States exclud- 
ing Alaska, where the station would operate with facilities 
authorized as of October 30, 1961. | 


REPLY BRIEF FOR PETITIONER 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,720 


BETHESDA-CHEVY CHASE 
BROADCASTERS, INCORPORATED, 
Petitioner, 


FEDERAL COMMUNICATIONS COMMISSION 
and 


UNITED STATES OF AMERICA, 
Respondents, 


ATLANTIC BROADCASTING COMPANY, 
Intervenor. 


Appeal from Memorandum Opinion and Order, and Order 
of the Federal Communications Commission 


ee oti DONALD E. WARD 
United States Court of Arco g 1612 K Street. N.W 
for the District er caiuadia Secuit ’ oe 
ay Washington, D.C. 20006 


FLED JUL & 1967 Counsel for 
Bethesda-Chevy Chase 


On 53 0? Broadcasters, Incorporated 
Coe. fale, og ancesou? 
CLERK 


SUMMARY OF ARGUMENT 


ARGUMENT: 
I. The Orders Below Are Reviewable 


IL The Commission's Action Was a Gross 
Abuse of Its Regulatory Power 


CONCLUSION 
TABLE OF AUTHORITIES 


CASES: 


*Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U. S. 327 (1945) 


Chicago and Southern Air Lines v. Waterman Steamship Corp., 
333 U. S. 103 (1948) ; 


City Cabs, Inc. v. Federal Communications Commission, 
107 U.S. App. D.C. 136, 275 F. 2d 165 (1960) 


Columbia Broadcasting System v. United States, 
316 U.S. 407 (1942) 


Dacre v. Federal Communications Commission, 
122 U.S. App. D. C. 171 352 F. 2d 647 (1965) 


*Delta Airlines v. C.A.B., 97 U.S. App. D.C. 46 
228 F. 2d 17 (1955) ; 


Federal Communications Commission v. Allentown 
Broadcasting Co., 349 U.S. 358 (1955) 


Halpern and Seltzer v. Federal Communications 
Commission, Case No. 17,988, Order filed 
March 1965, unofficially Beenie 4 Pike & 
Fischer RR 2d 2046 3 


*Midwestern Gas Transmission Co. v. Federal Power 
Commission, 103 U.S. App. D.C. 360, 258 F 2d. 
660 (1958); reversed and remanded for mootness, 
358 U.S. 280 (1959) 


Myers v. Bethlehem Shipbuilding Co., 303 U.S. 41 (1938) 


*Ranger v. Federal Communications Commission, 
111 U.S. App. D. C. 44, 249 F 2d. 240 (1961) 


Texaco, Inc. v. Federal Power Commission, 117 U. S. 
App. D. C. 268, 329 F 2d 223 CaN Cert. denied 
375 U.S. 941 (1964) ; 


Page 
1 
3 
8 


15 


. 1,4,5,6,7,8 


(ii) 


WORZ, Inc. v. Federal Communications Commission, 
120 U. S. App. D. C. 191, 345 F 2d 85 beer 
cert.den. 382 U.S. 893 


Wyszatycki v. Federal Communications Commission, 
105 U.S. App. D. C. 399, 267 F. 2d 676 (1959) 


Administrative Decisions: 


AM Station Assignment Standards, 2 Pike and saa R.R. 2d 
1658 (1964) ‘ r ‘ : . 


Central DuPage County Broadcasting Co., 
7 Pike and Fischer, R. R. 2d 136 (1965) 


City of New York Municipal Broadcasting System 
6 Pike and Fischer, R. R. 2d 455 (1965) 


Fidelity Radio, Inc., 6 Pike & Fischer, R. R. 2d 


140 (1965) . . 


*Northwest Broadcasters, Inc., 9 Pike and Fischer, 
R. R. 2d 369 (1967) : ‘ : A 


WNOW, Inc., 3 Pike and Fischer, R.R. 2d 875 (1964) 


STATUTES: 


Communications Act of 1934, as amended: 
47 U.S.C. 151, et seq. 


Section 307 (b) . . 3 3 - A ; - . 6,7,8,15 
Rules and Regulations of the Federal Communications 
Commission, 47 CFR (1964 Supp.): 
47 CFR 1.227 (b) 
47 CFR 1.571 (c) 
47 CFR 1.571 (j) 
47 CFR 73.35 (a) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 20,720 


BETHESDA-CHEVY CHASE 
BROADCASTERS, INCORPORATED, 


Petitioner, 
v. 


FEDERAL COMMUNICATIONS COMMISSION 
and 

UNITED STATES OF AMERICA, 

Respondents, 


ATLANTIC BROADCASTING COMPANY, 
Intervenor. | 


Appeal from Memorandum Opinion and Order, and Order 
of the Federal Communications Commission 


REPLY BRIEF FOR PETITIONER 


SUMMARY OF ARGUMENT 


Notwithstanding the contention of Respondents that the orders below 


are not final, and, thus, not reviewable, the facts of this proceeding estab- 
lish that it is in the ambit of Ashbacker Radio Corp. v. Federal Communi- 
cations Commission, 326 U.S. 327 (1945); Delta Airlines v. C.A.B., 97 U.S. 


App. D. C. 46, 228 F. 2d 17 (1955); and Midwestern Gas Transmission 
Co. v. Federal Power Commission, 103 U.S. App. D. C. 360, 258 F. 2d 
660 (1958), in that the Commission's action deprives Petitioner of its 
substantive right to a true comparative hearing versus the Intervenor's 
renewal application. 


With respect to the stipulated issues, Respondents and Intervenor 
rely on material de hors the record to support an equitable theory of 
"good cause" for permitting the amendment; 7. e., because Station WUST 
has long operated as a transmission service for Washington rather than 
Bethesda, good cause exists for allowing it to amend in order to "'con- 
form" its license to its operation. The implicit conclusion that its pre- 
sent and past operation is not in conformity with its licensed obligation 
to serve the Bethesda community illustrates that this is not good cause", 


but, as held by the three dissenting Commissioners, "bad cause" (R. 275). 


Intervenor's claim that Petitioner has no protectable "right" to 
"cut-off" protection ignores this Court's dicta in Ranger v. Federal 
Communications Commission, 111 U.S. App. D.C. 44, 294 F. 2d 240 


(1961), and the Commission's holding in Northwest Broadcasters, Inc.., 
9 Pike and Fischer R. R. 2d 369 (1967). 


Respondents’ claim that amendments of the type involved here are 
routinely allowed is|wholly unsupported by the precedents relied upon in 
their Brief; moreover, neither Respondents nor Intervenor have acknowl- 
edged, much less sought to distinguish, the many precedents cited in 
Petitioner's Brief for the contrary proposition. 


ARGUMENT 


I. THE ORDERS BELOW ARE REVIEWABLE 


"The ultimate test of reviewability is not to be found in an over- 
refined technique, but in the need of the review to protect from the ir- 
reparable injury threatened in the exceptional case by administrative 
rulings which attach legal consequences to action taken in advance of 
other hearings and adjudications that may follow, the results of| which 


the regulations purport to control."'' Columbia Broadcasting System v, 
United States, 316 U.S. 407, at 425; 86 L ed 1563, at 1575 (1942), 


The Respondents (but not the Intervenor) assert in their Brief 
(pp. 9-14) that the Commission's orders inviting WUST's Washington 
amendment, waiving substantive and procedural rules, and substantially 
modifying the scope of the hearing, are not "final" and therefore non- 
reviewable, citing, inter alia. Texaco, Inc. v. Federal Power Commission, 
117 U.S. App. D. C. 268, 329 F 2d 223 (1963); Chicago and Southern Air 
Lines v. Waterman Steamship Corp., 333 U.S. 103 (1948); and Myers v. 
Bethlehem Shipbuilding Co., 303 U.S. 41 (1938). | 

None of Respondents' authorities on this point are anpontie® 
Texaco held that the Courts would not review, on an interlocutory basis, 
evidentiary rulings of administrative agencies, but that an agency's ex- 
clusion of evidence could be reviewed by way of appeal from the agency's 
final order; Chicago and Southern Air Lines involved a refusal'by the 
judiciary to review a CAB action, certificating a citizen to engage in 
overseas air transportation which had been approved by the President, 
as a "political" matter involving foreign policy; and Bethlehem held 
that the Courts are without jurisdiction to enjoin the N.L.R.B. from hold- 
ing a representation hearing. 


The context of the instant Petition for Review is far different from 
those presented in the above-cited cases: On the contrary, it is sub- 
stantially similar to the situation presented to this Court in Delta Airlines 
v.C.A.B., 97 U.S. App. D. C. 46, 228 F. 2d 17 (1955). There, Delta 
claimed that the Board's refusal to consolidate its application for modi- 
fication of certificate with other applications for substantially the same 
routes denied it its right to a comparative Ashbacker 1 nearing. 

The Court agreed, stating: 


"We read Ashbacker as a rule of substance and 
not as a‘ mere prescription of form. The Court 
emphasized that it was acting upon the practical- 
ities of the situation. It said: 'Legal theory is one 
thing. But the practicalities are different.' And 
its final sentence was: 'While the statutory right 
of petitioner to a hearing on its application has 
been preserved, it has as a practical matter been 
substantially nullified by the grant of the Fetzer 
application.’ " ; 97 U.S. App. D.C. at 50, 228 F. 
2d at 21 (footnote omitted). 


Similarly, in Midwestern Gas Transmission Co. v. Federal Power 
Commission. 108 u.S. App. D. C. 360. 258 F. 2d 660 (1958), this Court 
said: 


", , . when the Commission adopts a procedure 
which precludes a true comparative hearing on 
conflicting applications, review may be sought 
here without awaiting a grant of one of the appli- 
cations.|.." supra, at 366, 258 F. 2d at 666). 


1 Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327, 90 L ed 108, (1945). 


2 Reversed and remanded, with instructions to set aside order of 
the Federal Power Commission and to remand to the Commission 
for dismissal for mootness; 358 U.S. 280 (1959). 


Respondents urge that the Commission's orders do not preclude 
ultimate resort to the comparative issue, and, by inference, suggest that, 
because of the possibility that the comparative issue may be reached, no 
denial of Ashbacker rights is presented by the Commission's orders. 
Implicit in such an argument, however, is the concession that, if the com- 
parative issue is mot reached, Petitioner will have been denied its 
Ashbacker right to a comparative hearing vis-a-vis either of WUST's 
applications. Moreover, the contingent comparative hearing envisaged 
by Respondents would be one comparing Petitioner's application for 
Bethesda with WUST's newly-amended Washington proposal, underlying 
which would be a conclusion (in Respondents' words) "that for allocation 
purposes the two communities will be regarded as one anda grant made 
entirely on the basis of the comparative qualifications of the applicants." 


(Brief for Respondents; pp. 13-14). 


Respondents do not, apparently, foresee a comparative hearing 


between the WUST Bethesda renewal application and that of Petitioner 
for the identical technical facilities— the only comparative evaluation 
contemplated by the issues specified for hearing by the Commission's 
June 16 designation order, as refined by Intervenor's concessidn, in its 
July 26, 1966 Petition for Reconsideration and Grant, that its Bethesda 


five-kilowatt application was, in effect, not grantable. 


Respondents correctly note that Ashbacker arose from a Section 
307 (b) contest between competing applications for different communities, 
and appear to suggest that, because the Commission's Orders at issue 
here create a threshhold 307 (b) comparison, compliance with the ruling 
of Ashbacker is achieved. Such a suggestion is clearly frivolous, for it 
is plain that the Ashbacker result would have been the same had it in- 


volved instead two applications for the same community. 
| 
| 


In this connection, it should be mentioned that in Ashbacker,as 
here, review was sought of Commission action not involving a denial of 
Appellant's application. Although this Court of Appeals had dismissed 
the appeal upon the motion of the Commission, based upon a lack of final- 


ity, the Supreme Court granted cevliovari, and reversed on the merits. 


Thus, Ashbacker established the principle that agency action which 
effectively nullifies the right to a hearing is reviewable immediately, re- 
gardless of the form in which the action is couched. This Court has fol- 
lowed that principle in Delta, supra,and Midwestern Gas, supra. The 
principle is no less applicable here, where nearly two years after Peti- 
tioner's application achieved "cut-off" protection, 3 four-and-one-half 
months after Petitioner's application was designated for comparative 
hearing with Intervenor's Bethesda applications for renewal of license 
and increase in power, and one month after Petitioner had exchanged its 
hearing exhibits with Intervenor, the Commission sua sponte invited In- 
tervenor to amend its Bethesda application to specify Washington as its 
principal community, and, contingent upon the acceptance of such an a- 
mendment, rewrote the hearing issues to require Petitioner to establish 
a greater 307 (b) need for its Bethesda proposal than for Intervenor's 
newly-amended Washington proposal, as a prerequisite to any compari- 
son with the WUST renewal application (R. 143). The Supreme Court has 
noted, in Ashbackey, “how difficult it is for a newcomer to make the com- 
parative showing necessary to displace an established licensee" 4; but 
Petitioner recognized and accepted that difficulty when it filed its appli- 
cation in 1964. Now, however, in order to qualify for the main event, 
Petitioner is told it must first dispose of a newly-minted challenger, the 
WUST Washington application, a stalking horse created at the behest of 
the referee. 


3 Section 1.571 (c) of the Commission's Rules; 47 C.F.R. 1.571 (c) 
4 326 U.S, at 332; 90 Led at 112. 


7 


It is no answer to the Ashbackery rule that Petitioner's application 
is, as a matter of form, still consolidated for hearing with Interyenor's 
application for the renewal of license to operate WUST in Bethesda, for 
the Commission has made it clear that until Petitioner demonstrates its 
307 (b) superiority to the newly-filed Washington application, no compara- 
tive hearing as to the Bethesda applications will be held. In other words, 
although the applications of WUST for renewal of license, and of Petition- 
er for the identical facilities sought to be renewed are mutually exclusive, 
no comparison between the two will be had. In substance, the procedure 
adopted by the Commission here is the same as that of the CAB found to 
be objectionable by this Court in Delta, supra; while nominally providing 
for a hearing upon Delta's claim of mutual exclusivity vis-a-vis are- 
quested route of Eastern Air Lines, the Board did not provide for a direct 
comparison of the Delta and Eastern proposals. | 


Respondents claim (Brief, pp. 12-13) that "this Court has recog- 


nized that amendments changing the identity of the community for which 
the applicant is applying are entirely appropriate", citing Dacre v. Fed- 
eval Communications Commission, 122 U.S. App. D. C. 171, 352 F. 2d 
647 (1965). Of course, in Dacre, there was no suggestion by the Court 
that the Appellant there should have sought to amend during the heaving 
to improve its 307 (b) chances, or to eliminate the 307 (b) issue as a bar 
to its comparative consideration with applicants for a different nearby 
community. In fact, in opposing a Petition for Rehearing of the cited 
Dacre opinion, the Commission argued that the lack of "timeliness" of 
the appellant's attempts to identify with the preferred community was 
the essence of the Court's opinion; see Opposition of the Federal Com- 
munications Commission to Petition for Rehearing, filed July 6, 1965, 
in Case No. 18, 956; page 2. 


Respondents rely heavily upon Federal Communications Commission 
v. Allentown Broadcasting Co.. 349 U.S, 358 (1955), and its holding that, 
when confronted with competing applications for different communities, 
the Commission's first duty ‘3 todetermine which community has the 
greater need for the new service, and only following that determination 
shall it determine on a comparative basis which of the eligible applicants 
can better serve the established need. But here, too, no support exists 
for the proposition that the Commission can create 307 (b) choices for 
itself long after the applications have been designated for hearing. 


Neither Section 307 (b) of the Act nor Allentown suggests that the 
Commission's duty is to manufacture 307 (b) choices in order to avoid 
a comparative issue. In effect, the Commission has perverted the A?/en- 
fown doctrine to nullify the Ashbacker doctrine. 


In summary, the Commission orders complained of operate to de- 
prive Petitioner of its fundamental right to a comparative hearing with 
the renewal application of WUST. As such, review at this stage of the 
proceeding is warranted under the doctrine of Ashbacker, Delta, and 
Midwestern Gas, supra. As well be further demonstrated below, the 
Commission's Orders were clearly erroneous, and must be set aside. 


II. THE COMMISSION'S ACTION WAS A GROSS 
ABUSE OF ITS REGULATORY POWER 


Respondents and Intervenor attempt to justify the Commission's 


orders principally upon the ground that Station WUST had long operated 
as a Washington rather than a Bethesda transmission service; that the 


Commission was on notice of this fact, and in fact expressly approved 
that operation by its renewal of the station's license in 1954, 1957, and 
1960; and that by belatedly encouraging the amendment at issue here, 
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the Commission was merely giving WUST a long-denied right to legi- 


timatize its operation. | 


While superficially appealing, this argument is based both on an 
erroneous statement of the facts, which are, in any event, not part of 
this record; and on a warped view of the Commission's regulatory 


function. | 


For example, at page 2 of the Brief for Respondents, it is asserted 
that ''[r] enewal applications filed in 1954, 1957, and 1960 were accompa- 
nied by materials and program logs showing that WUST had become a 
station devoted primarily to serving the special needs and interests of 
the Negro population of the Washington, D. C., metropolitan area." 
Although not a part of this record, there is attached hereto as Appendix 
A the programming portion of the 1960 renewal application of WUST. 
(Previous renewal applications, which were filed by prior licensees, 
are not deemed sufficiently relevant to warrant burdening the Court 
therewith.) As reference to the attached material will demonstrate, 
no reference is made either to Washington or Bethesda as the licensee's 
focal point of transmission service.> Reference to either community 
by name, in fact, appears to have been assiduously avoided. Similarly, 
the 1963 WUST renewal application (R. 284-286, 290) did not réveal 
that WUST had chosen to serve the Washington Negro community to the 
exclusion of the Bethesda community. In fact, in its 1963 renewal ap- 
plication, WUST sought to create an opposite inference, when it stated 
in Exhibit IV to that application (R. 290): | 


For that matter, no reference to its ethnic orientation is made either; i.e., 
the word ''Negro" nowhere appears in the application. 
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"Simultaneously with the filing of this license 
renewal iapplication there has also been filed 
with the Commission an application for author- 
ity to make certain changes regarding station 
WUST. Specifically, the proposal is to change 
the city designation, to move the transmitter 
location, and to install a new antenna and ground 
system. As is stated in that application, if it is 
granted there will be substantial changes made in 
the programming of the station. Pending Com- 
missioniaction on that application, no substan- 
tial changes in programming are contemplated." 


The emergence of WUST's admission to being a Washington, rather 
than a Bethesda, transmission service began with its May 17, 1965 Peti- 
tion to Deny the assignment application of Station WOL, Washington. 
Therein, in support of its claim to standing, WUST asserted: "Although 
Station WUST is licensed to Bethesda, Maryland, it has for many years 
been operated so as to serve the Negro population of Washington, D. C. 
and its environs." This admission was set forth i haec verba in the 
Commission's order released June 16, 1966, setting for hearing the 
WUST renewal and five-kilowatt Bethesda applications with that of Pe- 
titioner: "Station WUST is operated to serve the Negro population of 
Washington, D. C., and its environs .. ." (R. 48). 


However, it was not until its July 26, 1966 Petition for Reconsid- 
eration and Grant of the Bethesda five-kilowatt application that WUST 
acknowledged to the Commission that "Station WUST does not provide 


a local transmission facility for Bethesda, Maryland" (R. 72), and re- 


ferred to "tits .../long . .. discontinuance as a local outlet for Bethesda, 
Maryland..." (R. 74). 


Thus, contrary to the Respondent's suggestion (Brief, p. 20, foot- 
note 6) that "there has never been any element of concealment or sub- 
terfuge in its operation", WUST's abandonment of its responsibilities 


Ay 


to Bethesda was not fully revealed by it until the very inception of this 


| 
hearing. Its failure to discharge that responsibility is Balai by Peti- 


tioner as central to the renewal proceeding. 
Moreover, the argument of Respondents and Intervenor 2 the 
Commission's action was appropriately designed to conform WUST's 
proposal to a long-established operation reverses the respective roles 
of the regulatory agency and its licensee. Under this theory, WUST may 
subsequently determine that, rather than Washington, it is really Alexan- 
dria which it wishes to serve; it may program to Alexandria, and then, 
on that basis, claim the right to further amend its application to specify 
Alexandria. In short, contrary to the suggestion of Respondents, the 
public policy favoring legitimatization of the fatherless does not extend 
to broadcast licensees; see, é.g., Sections 312 and 503 of the Communica- 


tions Act (47 U.S.C. §312 and §503). 


| 
Intervenor goes so far as to claim, as a matter of “right”, that it 
was entitled to the Commission's sua sponte action (Brief, pp. 7-9). 
The short answer to this is that, if, indeed, Intervenor hada "right" to 
have its one-kilowatt Washington application consolidated for hearing 
with the application of Petitioner, the right was extinguished on July 


15, 1966, with Intervenor's failure to seek reconsideration or judicial 
review of the Commission's June 15, 1966 action returning that applica- 
tion as unacceptably violative of the clear channel rules. Thus, contrary 
to the Commission's assertion that its untimeliness in inviting the ac- 
ceptance of the Washington one-kilowatt amendment was in no way 
attributable to the Intervenor (R. 270; Respondents’ Brief, p. 18), Inter- 
venor's inaction directly contributed to the untimeliness of the Commis- 


sion's action. | 


Intervenor seeks to excuse its untimely 1965 amendment of the 
1963 250-watt Washington application by reference to an ex parte 


: As noted in our Brief, no such right could have existed in any event, because 
the one-kilowatt amendment was filed six months after the December 18, 1964 
"cut-off" date, and was barred by Section 1.571(c) and (j) of the Rules (a7 C.F.R. 
1.571(c) and (j)). | 
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conference between its counsel and members of the Commission's 

staff during the spring of 1965, after the "cut-off" date as to Petitioner's 
application. Such conference was allegedly held "under instructions 
from the Commission" (Brief for Intervenor, p. 4), although the instruc- 
tions were not apparently made public. Petitioner is without knowledge 
as to those conversations, due to their nature, and was not served with 
the Intervenor’s letter of June 17, 1965 (R. 41-45), although it express- 
ly requested consolidation of the post-cut-off date Washington one-kilo- 
watt proposal with Petitioner's "cut-off"' application, in derogation of 
Petitioner's rights. Thus, it is impossible to assess the impact of 

these "informal" activities upon the Commission's actions here at issue. 
However, Intervenor's attempt to justify its 1965 amendment by refer- 


ence to "new rules adopted by the Commission to govern interference 
ratios among AM stations" (Brief, p. 3) is at odds with the fact that the 
new AM interference standards were adopted on July 1, 19647, six 


weeks before Petitioner's application was filed and more than six months 
before the December 18, 1964 cut-off date. 


Petitioner has claimed that the Commission's implicit (but not 
expressed) waiver of the cut-off rule to accept the WUST one-kilowatt 
Washington application deprives it of a right of substance. Intervenor 
and Respondent's claim that no such right exists, citing Halpern and 
Seltzer v. Federal: Communications Commission, USCADC Case No. 
17,988, Order entered March 17, 1965; unofficially reported at 4 Pike 
and Fischer R.R. 2d 2046. However, Halpern and Selizer is clearly 
distinguishable on its facts. There, following a hearing by the Commis- 
sion upon three applications, the denial of appellant's application, an 
appeal, a remand, and a further hearing in which the original winning 
applicant defaulted and the third applicant failed to participate, the 
Court directed the| receipt and consolidation of new applications. The 


7 AM Station Assignment Standards, 2 Pike & Fischer R.R. 2d 1958 (1964), 
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passage of time and the default nature of any award to appellant there 


were implicit factors in the Court's judgment: See WORZ, Inc. v 

F.C.C., 120 U.S. App. D.C. 191, 345 F.2d 85 (1965), cert denied 382 U.S. 
| 

893. | 


Neither Respondents nor Intervenor address themselves to this 
Court's dicta in Ranger v. Federal Communications Commission, 111 
U.S. App. D.C. 44, 294 F. 2d 240 (1961) that "failure to observe [the cut- 
off rule] might cause the loss of substantive rights," although Respond- 
ents do concede that the cut-off rule exists "to provide an orderly 
method of processing applications which may be mutually-exclusive" 
(Brief, p. 3). However, the Commission itself has recognized that the 
rule, and its corollary, Section 1.227(b)(1), confer rights upon applicants 


who are in compliance with the rules to protection from applications not 
filed in compliance therewith. Thus, in Northwest Broadcasters, Inc. 


9 Pike and Fischer RR 2d 369 (1967), the Commission stated (a 373): 


"8. Section 1.227(b)(1)(i) of our rules governing 
consolidations, provides that, in broadcast cases, 
no application will be consolidated for hearing | 
with a previously filed application or applications 
unless such application is substantially complete | 
and tendered for filing by the close of business on | 
the day preceding the day the previously filed appli- 
cation or one of the previously filed applications is! 
designated for hearing. It is clear that the proffered 
transfer application has no status in this proceeding 
and cannot properly be consolidated for comparative 
consideration with the KFKF application which has | 
already been designated for hearing and is still in 
hearing status awaiting a rearrangement of the terms 
of the proceeding. Under the circumstances of this 
case, the acceptance and consolidation for compara|- 
tive consideration with KFKF of such a new and con- 
flicting transfer application, which was first tendered 
after these applications had been designated for hear- 
ing, would not only be disruptive of the hearing pro! 
cesses embodied in our rules but would also be preju- 
dicial to KFKF's right to comparative consideration 
with KBVU, since the proposed transfer would improve 
KBVU's standing in the required comparative evalua - 
tion of these applicants." 
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Respondents cite a number of other cases for the proposition that ''op- 
posing parties may not as a matter of right have newcomers excluded 
from a proceeding or adversary proposals frozen in a particular pos- 
ture." (Brief, p. 19, and footnote 5). None of these is apposite to the 
proposition advanced by Respondents. Thus, City Cabs, Inc. v. Federal 
Conmunicalions Commission, 107 U.S. App. D. C. 136, 275 F.2d 165 
(1960), merely held that the Commission had discretion to permit, nunc 
pro tunc, an amendment to supply certain technical data omitted from 
an original application, none of which was relevant to the comparative 
hearing. Central DuPage County Broadcasting Co., 7 Pike and Fischer 
R.R. 2d 136 (1965), only involved a waiver of the "cut-off" rule to the 
extent of permitting a timely-filed applicant, which had originally pro- 
posed to reduce its 500-watt normal daytime power to 250 watts during 
certain "critical hours", to amend to delete the "critical hour" power 
reduction, the Commission stating that the rule was not intended to pro- 


hibit such amendments. 


City of New York Municipal Broadcasting System, 6 Pike and 
Fischer R.R. 2d 455 (1965) involved a waiver of only a ''Note" to Sec- 
tion 1.571, embodying the 1962 "freeze" upon the filing of new AM ap- 
plications, It did not involve waiver of the cut-off provisions of that 
Section; in fact, in paragraph 13 of that opinion, the Commission stated 
that the application was to be placed on a future cut-off list. Fidelity 
Radio. Inc., 6 Pike and Fischer R.R. 2d 140 (1965), and WNOW Inc... 3 
Pike and Fischer R.R. 2d 875 (1964), both involved the allowance of 
amendments designed to remove potentially disqualifying -- but non- 
comparative — liabilities, to ensure that the Commission would have a 
choice among basically qualified applicants. The Fidelity case involved 
an amendment to move a proposed FM transmitter site to meet mini- 
mum mileage separations; no change in principal community was in- 
volved. In WNOW’, a 307(b) proceeding, an applicant was permitted to 


amend to remove one of its principals whose ownership of a nearby 


station had given rise of a disqualifying issue as to compliance with the 
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| 
Commission's multiple ownership rule (Section 73.35(a); 47 CFR 


§73.35(a)). Thus, none of the cases cited by respondents involved 
"newcomers", and none involved a post-designation “amendment”, 
in derogation of the ''cut-off't rule and the "major amendment" rule, 
which preempted an already-commenced comparative hearing and 
transformed it into a 307(b) hearing. | 


Respondents rely upon Wyszatycki v. Federal Communications 
Commission, 105 U.S. App. D.C. 399, 267 F. 2d 676 (1959), for the 
proposition that "this Court has held that the Commission is not ‘a 
prisoner of its own rule’, and may allow amendments at any stage 
in the proceeding if necessary to the making of an adequate record." 
(Brief, pp. 16-17). That case, however, involved amendments solely 
as to one applicant's financial qualifications (a non-comparative matter) 
and to increase its proposed coverage area to achieve parity with other 
applicants. The latter amendment was justified on the ground that 
only after that proceeding had been designated for hearing had the 
Court held in another case that television coverage was a comparative 
factor. The result of the amendments was toensuve that the compara- 
tive issue would be reached, not to defeat that goal, as here. | 
CONCLUSION | 
In summary, Petitioner has demonstrated that the instant case 


presents reviewable Commission orders, and that the action below is 


both fundamental to the future course of the proceeding, and highly 
prejudicial to Petitioner's status therein. The Commission's orders 
must be reversed, and the proceeding remanded with appropriate 

| 


instructions, requiring the Commission to forthwith hear Petitioner's 
| 
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application comparatively with that of Intervenor for renewal of the 
WUST license in Bethesda. 


Respectfully submitted, 


DONALD E. WARD 


1612 K Street, N. W. 
Washington, D.C. 20006 


Counsel for 
Bethesda-Chevy Chase 
Broadcasters, Incorporated 


June 29, 1967 
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Be) Dividtry, the bromleast week: {nto 15 minute periods, (0) State what te practice of the ntatian will be with re: yank 
speerty below the msader of 144 mimite periods within such to the muer and length of spot aucamcements allied in a 
Sotnete periods durin, the composite week in which were Silven period. 


Droadeast (ovelusive of non-commercial spot announcements, It will be the policy and practice 
CALL Letter auiounecements ad prometional annowcements for = = f ‘ 3 
Sustaindys program o£ this Station to schedule not more 
Nov of 144 minwe than two spot announcewents in any given 
porioda af if = 
No spot ammouicesnts or five minute segment. Also, such spot 
commercial continuity | announcements shall not exceed 60 
Qhe spot annoumeemnt : seconds in duration, This, we belicve 
‘Deo spot announcements wns h, Assan will truly result in better programming. 
Three spot amwouncements 
Jour spot announcements 


Five or more spot announcements 


Total mrber of 145 minute 
periods o ef 
State the muaober of spot announcements (exclusive of non-com- 
mereial spot ami call letter annamcements, and promotional 
craxceannts for sustaining programs) broadcast during the 


Site ween which exceeded one minute in length 244 
(see definition of spot ammouncement) 


y+ In the tables below the percentages for each segment are to be computed on the basis of 10U percent of the operating hours 
within the particular segment for the seven days comprising the composite week (iec., if Mull time operation, 70 hours tor the 
S Game LOG Pom. segment, 35 hours for the 6 pem. to 11 pem. segment, and the total weekly hours of operation between 11 perme, 
audi 5 a.m. Tor the third segment). | The percentages in the colum headed "Total" -are to be computed on the basis of lw percent 
of operating hours for the seven days. 


Tiw exact nusker of spot announcements should be stated, including those broadcast within participatins programs, but excluding 
call letter announcements (call letters and location) and promotional announcanents for sustaining programs. 


NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative data as to the proportion of 
time (to be) devoted to the various classes of programs. The function of cach class of program as part of a diversified prograa 


strucuze js discussed in the Commission's Report of March 7, 1916, entitled "Publle Service Responsibility of Bronleast Licensees". 


(a) State the percentage of time which was devoted to cach of (0) Show in the table below the percentage of time proposed to 
the following classes of programs during the composite week. be devoted to cach of the following classes of programs during 
& proposed typical week of operation. 
PROGRAM LOG ANALYSIS PROGRAM LOG ANALYSIS 
(in percentages) (in porcontagos) 


S8o.m- 6 p.m-= Al Total 8ome 6p.m- All Total 
6p-m. 1ip.m. other 6p-m 1llp-m. other 
hours 


Network conmmercia: (NC) - TEE AAR UEP, “Ne Network conmercial (NC) 
(2) Network sustaining (NS) 5 nc! Meare Lae 2) Network sustaining (NS) 
(3) Recorded commercial (RC) en cA Recorded commercial (RC) 
(4) Recorded sustaining (RS) ee ee Ie Recorded sustaining (RS) 
(5) Wire commercial (WC) : 5) Wire commercial (WC) 
{u) Wire sustaining (WS) Wire suStaining (4S) 
(7) Live commercial (LC) me 7) Live comercial (LC) 
(8) Live sustaining (LS) snveebtinee sacs Live sustaining (LS) 
(9) Total commercial Total commercial 

(13+ St 7) : ees hey (148+5+7) 


(Ww) Total sustaining Total sustaining 
(t4+6t8) c om ee (2+4+6+8) 


(11) Complete Total ‘ re Complete Total 


(12) Actual broadcast hours Proposed broadcast hours 
(per week) ats aeisincns, ce eases Saat Ries _ (per week) 


i (13) NG. Of spot announce No. of spot announce- 
; ments (SA) (per week) E 172 66 113 9 31 ments (SA) (per week) 650 30 wed 20 rer 700. — 
(14) Now Of non-commercial Noe of non-conmercial 


Spot announcements (NCSA) Spot announcements (NCSA) 
(per week) 171 38 14 s 223 (per week) , 200 40 ts 10 a0 


oe APPENDI 


oO Application STATE ror PROGRAM. SERVICE 


de) Attach as PARLE EO Noe 1 the orllaal or one exact be OIL this application ds for an 
vepy of che program Log for the seven days comprisdiy, the cone PM authorization, will the progriansy 

Psi te we anal ywend dn the preceeding, paragraphs. (it ordginal Of any AM Station operating, in the sung aren be duplicat ry 
Tow are suinitted they will be returned.) If thew rods yes. 


Ab) What year's egipasdte week has been Tanjyzed 1 the fore (a) Now muy hours ner day will be | ag 
th exception of fy yy hours ner day , | 
y £959 with ptxo devoted to duplicated: programs? Not Applicable 
und: - — at 6. - ee 


—— 
VO. Will the proposed station be a . ee 
\« Ww AY PrOpUSe MEAG As Yes a] No 4 (b) Call letters and location of the AM|station 


UYthiated with any network? 
oof the answer is "Yes", give the name of the networks 
pores Be eae Not Applicable 


Fe Attach as Exhibit No. 2 a narrative statement on the (c) What kinds of programs (musical, sports, etc.) will be 
poliey fo be pursuni with respect to muking time available for duplicated? 

the discussion of public issues, including illustrations of the H 
types of programs to be broadcast and the methods of selection of Not Applicable 
subjects and participants. ' 


See Attached Ue State the average tugnber of ours Ue week woken wall te 

used in advertising or pronoti WY DSi, pred donor 
activity other tivun broadeasting in which the apnliemit as 
engaged or Cinaneially interester eitior directly or indirectly. 
If this is wn application for renewal of license, show this 
data for the past license period alsos 


See Attached (Exhibit #3) 

We It the data furnished an response Uo the quest Lois “int iso) 
Section W do net in the ambiewit's dpindion adequately reflect 
station operation, attach as [xlibit No» ast rita 
setting forth wy additional progran dati Ustet tee apd aevuet. 
desires to eall to the Commission's Atjtentions CI thee anplde 
cant feels that the progrun material lassi tied in parygeapa os 
is susceptible of classifications othr Unni those Listed: te 
may supploment Paragraph 2 with an oxplianatery statement an 
this bNhibate) 


If uas application is for a television authorization, will programs be broadcust in color? os (cx) NO fe 
| 
Yes", R 3 setwork [7] Local Live [_] local slide [_JNoit Applicable 
State anplacant's general plans for staffing the station, including the number of enployees in cach department (lees progriun, 


commercial, tecimical, etc), and the names, residence and citizenship of the general manager, station manywer, program 
director and other department heads who have been employed or whom the applicant expects to eNMloye | 


The applicant has no immediate plans for adding new employees, nor does the 
applicant anticipate any change in personnel in the near future, 


There are seven in the Program Dept., four in the Commercial Dept., two in 


| 
the Technical Dept., one in the Traffic Dept. 


(1) Daniel Diener - Vice President and General Manager - 1536 Roxana Rd., N.W 
Washington, D. C. (American citizen), 

(2) Perry W. Walders - Commercial Manager - 6505 - 14th St., 'N.W., Washington] : 
D.C., (American citizen). | i 

(3) Norman E, Woods - Chief of Technical Operations - 2805 Elnora St., 
Wheaton, Md., (American citizen). 

(4) Benjamin L, Gordon Jr., - Program Director, 1838 - 4th St., N.W., 
} Apt. #103, Washington, D.C., (American ¢itizen). 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C, 


Tie 


ADORESBALL COMMUNICATIONS . 


Jamary 4, 1961 To TWE excnatany 


IN REPLY REFER TO: 


8720 


Alentic Broadcasting Company 
Racio Stations WOST & WMD 
&45 V Strect, Ne We 


Gentlemen: 


Enclosed herewith are the program and operating 
logs, which were filed for consideration with your 


application for renewal of license, 


Very truly yours, 


set ae ease. al 

ee er hdd pte af ons 
a8 : ¢ Co my “3 
‘ 


Acting Secretary. 


Enclosures. 
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“EXHIBIT #2" 


, IV, Page 3, Item (7). 


shall be the policy of this Station to make availabl 

ime to both factions on discussion of pertinent, publi 
2s - including political debates, provided that such 
ussions be conducted by competent and qualified persons. 
S Sexe ion is currently negotiating with faculty members o 
£ the local universities with the proposed weekly program 
es, in which both faculty members and students (selected) by 
faculty), would exchange views on various public issues, 
Both subject matter and participants would be selected by the 


university. 


Hier 


=] 


“EXHIBIT #3" 


SECTION IV, Page 3, Item 9. 


The applicant has in the past and will in the future, 
utilize less than one hour per week in the advertising and 
promoting of business and for professions in which the 
applicant is financially interested. 
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GRO information roguested heroin chould bo filed da ant iniicat> 
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815 V .STREET N. WwW. 
WASHINGTON, QO. C. 
PHONE HOBART 2-9011 


, 1960 


Mr. Ben F. Waple, 

Acting Secretary 

Federal Communications Commission 
Washington 25, D. C. 


Re: 8426-A fo bs 
j Jb seeps Ct 0d eh 
Dear Sir: J is ad 


We are enclosing herewith the additional information requested 
in your letter of July 27, 1960 in the form of an amendment to the 
renewal application and consisting of the following: 
Section I Paragraph 3 Exhibit 1 
Section I Paragraph 7 Exhibit 2 
Section IV Paragraph 2(b) 
Section IV Paragraph 7 

Dated this ,’ day of lo etd ypytees 1960. 


Very truly yours, 


WUST, Inc. 


i 2. 
Vice President & General Manager 


Subscribed and sworn to before 


/ 


me this _// fh day of MAAdg HA 4 1960. 
My commission expires ae op . fy LATED B 
a 


My commission expires December 31, 1964 
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an Wee. (5/6 Stine 


IN THE NATION'S CAPITOL 


3 Neeasecert Why apa ‘lee je SE SSSPCOOCOS ECCS CeSeseeeevesesedseeseseceeeseseelseeee 
| ee ee rea a 815 V STREET N. W. 
l; WASHINGTON. D. Cc. 
a; PHONE HOBART 2-0011 


Section IV Paragraph 2(b) 


PROPOSED PROGRAY SCUEDULE WUST 


MONDAY THRU SATURDAY 


Sign On 9.a.i. 


Morning Serenade - Entertainnent 


9-10 a.m. Housewives Party Time - Entertainment 
9.30-9.35a.m. Community News ~ Public Interest 
10.00 - lénoon Ed Brown Spirituals - Religious 

12 nvon - 12.15 Stars for Defense — Public Interest 
12.15 - 3.pm. Variety Show — Entertainment 
3.00-6.00pm. The Big Sounds - Entertainment 
6.00-6.10 pm. Sports In Review - Talks 

6.10 Sign Off "The Big Sound" - Entertainment 


( 5 minute news casts every hour at 5-minutes before the hour) 


SUNDAYS ONLY 


Sign On to 12.30 pm. Religious Programing 

12.30 - l.p.m. University Forum ~ Public Interest Talks 
lpm - 3 pm. Entertainment 

3pm — 6 pm. Entertainment 

6pm - 6.10 pm. Sports In Review — Talks 

6.10 pm. to Sign Off = Religious Programs 


( 5 minute news cast 5 minutes before each hour) ’ 


(ee (GIG Stalirre* 


IN THE NATION’S CAPITOL 


POCOSOOOOOOSOOOOOEHSOEHOOOOO OOOO OEOOOOOO OOO OOOO OEOOOOO® 


815 V STREET N. W. 
WASHINGTON, D. Cc. 
PHONE HOBART 20011 


August 3rd, 1960. 


AMENDMENT TO THE RENEWAL APPLICATION FOR STATION W-U-S-T 
(Paragraph 7, Section 4) 


(A) It is the intention of this applicant to air programs of 
public interest which will appeal to the interest and immediate 


needs of the community which we serve. 


One of the planned programs is actually a continuation of 


this station's fight against paralytic polio. This campaign 

is operated in conjunction with the District of Columbia Health 
Department. The program includes the unlimited use of air time 
in the dissemination of pertinent information to the public 
concerning the need for complete innoculation as the only defense 
against polio. In addition, our studios, personnel and other 
facilities are made available to execute this program. This 


program is to be carried throughout “the year. 


(B) further, the applicant proposes to feature a weekly prograa 
which will bring together both faculty members and students of 
one of the prominent local Universities in a discussion of some 
of the daily provlems which beset our community. The selection 
of sucject matter will be based on the issues of the day, She 
seem most Significant to the people in our community. It is the 
earnest deSdre of this station to fulfill its obligation in the 
category of public interest broadcasting not merely in compli- 
ance with the commission regulations, but with the sincere hope 
that this type of program will create among the listeners an 
awareness of their problems. 
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LAW Orr ices 
Seymour M. CuAsE 


WYATT BUILOING © WASHINGTON S, 0. C. © EXCCUTIVE 3-22909 


te 8 DU 


Pee, 
OFNICZ OF iE i CS a ea J 


October 27, 1960 


Waple: 


Cn behalf of the Atlantic Broadcasting Company 
civ WUST, Inc.) there is transmitted herewith, 
icate, a verified response to your letter 
6, 1960 (reference 8425) regarding the pend- 
ication for renewal of the license for standard 
station WUST, Bethesda, Maryland (BR-1513). 


the response establishes that 
ction WUST is being operated in full compliance 
witn the provisions of Section 3.30(a) of the Commis- 


should any further inquiry be necessary in this 
matter, please communicate with this office. 


Seymour M. Chase 


Mir. Ben F. Waple 

Acting Secretary 

Pederal Communications Commission 
Washington 25, D. C. 


ere A 


ix. Ben F. Waple 
Acting Secretary 
Federal Communications Commission F. CLC. 
Washington 25, D. C. : OFFICE OF THE SECKELARY 
| 
Dear Mr. Waple: 

This is submitted as a response to your letter of October 6, 
' 1960 (reference 8425) concerning the pending application for re- 
'newal of the license for standard broadcast station WUST, Bethesda, 
Maryland (BR-1513). By your letter, you point out that the 
' program logs submitted with the renewal application indicate that 
' only 45% of the programs of WUST were originated at the main 
studio o£ the station in Bethesda, Maryland, and you afford us an 
opportunity to comment. 
The program logs referred to are, of course, for the days 
: Of the 1959 composite week, the dates extending from December 14, 
| 1958 to September 5, 1959. As the Commission's records will 
‘| show, the present owners of the licensee of WUST first acquired 
a controlling interest in the station in October, 1958. At that 
time the station was already being operated with its main studio 
in Bethesda, Maryland and an auxiliary studio in downtown Washing- 
ton, D. C. From that time forward, however, the new owners grad- 
' ually altered the operation in accordance with their own judgment. 
; Substantial changes were made in station personnel and in |the 
: Program schedule, and a new auxiliary studio was acquired and 
| occupied. By August, 1959, the revised operation had been reason- 
. ably well stabilized and, among other things, the operating 
: scnedule had been arranged so as to insure that more than 50% of 
: the programs originated at the main studio in Bethesda. 


In ordex to demonstrate that we have achieved and maintained 
compliance with the Commission's requirements on program origin- 
’ ation, we have reviewed the operations of WUST on the dates of 
' the 1960 composite week, as reflected in the program logs for 
' those dates, extending from August 30, 1959 to September 0, 1960. 
' Por that week the division of program origination was as follows: 


Studio Minutes 
Bethesda 3,147 


Washington 1,846 


Appendix A 
page 14 


With certain minor modifications that have been made in 
recent weeks, the present operation of WUST reflects a division 
of program origination as between the main'and auxiliary studios 
as follows (for both the shortest and the longest program days 
on the basis of the sign-on and sign-off times specified in 
the station license): 


Shortest Day Longest Day 
Studio Minutes Se Minutes % 
Bethesda 2,580 66.4 3,600 60.3 
Washington 1,305 33.6 2,370 39.7 
We believe that WUST is now being operated in compliance 
with the Commission's rules on program origination, and we intend 
to maintain that compliance. 


Atlantic Broadcasting Company* 
(formerly WUST, Inc.) 


oy 


0) 
By CO. ey { AG.nA—? 
-.. Daniel Diener 
First Vice President 


Subscribed and ew to 
before me thisa7 day 
of OC ck hen, 1960. 


eke Ne 
Notary P Lic 


My Commission expires 


Que Sl, 196” 


* The name of the licensee corporation has been changed formally 
to Atlantic Broadcasting Company, and an application for modifi- 
cation of the license for WUST to show that change in name was 
filed with the Commission on September 27, 1960. 


CERTIFICATE OF SERVICE 


I, Donaid 5. Ward, do hereby certify that on this 29th 
| 
cay of June, 1967, a typewritten copy of the foregoing Petitioner's 
| 
Reply Brief in Case No. 20,720 was sent by United States mail, 
tage prepaid, or hand delivered to the following: 
Seymour M. Chase, Esq. 
Drawner Building 
Washington, D. C. 20006 
Howard E. Shapiro, Esq. 


Denartment of Justice 
Washington, D. C. 20536 


donn H. Conlin, Usq. 
Federal Communications Connteston 
Washington, D. C. 20554 


| 
| 
I further certify that on this 29th day of June, 1967, 
ZT have caused to be placed in the hands of Casillas Press, 
1000 Connecticut Avenue, N.W., Washington, D.C., a typewritten 
copy of the foregoing Petitioner's Reply Brief in Case No. 
20,720 to be printed in accordance with the rules of the Court. 
I further certify that no changes will be made in the printed reply 
brief to be filed, except Zor minor changes or corrections. In 
he event that such corrections are made, counsel for all other 
varties to this proceeding will be fully informed of such changes 


when the printed reply brief is served’ 


“ 


BRIEF FOR RESPONDENTS 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20720 


BETHESDA-CHEVY CHASE BROADCASTERS, 
INCORPORATED , 
Petitioner, 


v. 


FEDERAL COMMUNICATIONS COMMISSION 


United States Court of Appeals =e 
‘Sei nats cote Ape UNITED STATES OF AMERICA, 


Respondents, 


FILED JUN 26 1967 ATIANTIC BROADCASTING COMPANY, 


Intervenor. 
CLERK 
APPEAL FROM MEMORANDUM OPINION AND ORDER, 


and ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


DONALD F, TURNER, 0M HENRY GELLER, °% 4 
Assistant Attorney General, General Counsel, 


HOWARD E. SHAPIRO, 0Y% JOHN H. CONLIN, O8 
Attorney. Associate General Counsel, 


JOSEPH A, MARINO, gy 
Department of Justice Counsel. ‘ 
Washington, D. C. 20530 
Federal Communications Commission 
Washington, D. C. 20554 


STATEMENT OF QUESTIONS PRESENTED 
The questions presented are correctly set forth in 


petitioner's brief, Case No. 20,720, page (i). 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 

COUNTERSTATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT 

I. THE COMMISSION*S ORDERS PERMITTING WUST TO 

AMEND ITS APPLICATION ARE NOT “FINAL” WITHIN 
THE MEANING OF 28 U.S.C. 2342; ACCORDINGLY, 
THE PETITION TO REVIEW SHOULD BE DISMISSED. 
THE COMMISSION ACTED WELL WITHIN THE 
SCOPE OF ITS DISCRETION IN PERMITTING 
WUST TO AMEND ITS APPLICATION. 


CONCLUSION 
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Armin H. Wittenberg, Jr., 19 Pike & Fischer R.R. 755 
(1961). 


WNOW, Inc., 3 Pike & Fischer, R.R. 2d 875 (1964). 


Statutes: 
Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 704. 


Communications Act of 1934, as amended 48 Stat. 1064, 
47 U.S.C. 151 et seg. 


Section 307 (b) 6,11,12,13 
Secticn 309 (e) 10,12 
Section 402 (a) 2 
Section 402(b) (1) 10 


Judicial Review Act of 1950, 64 Stat. 1129, 28 U.S.C, 
2341-50 (1966). 


Section 2342 


Rules and Regulations of the Federal Communications 


Commission, 


Section 
Section 
Section 
Section 
Section 


47 CFR: 


1.3 

1. 227 (b) (1) 
522 
1.571 

73.25(a) (5) (24) 


* Cases and authorities chiefly relied on are marked with an 


asterisk. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20720 


BETHESDA-CHEVY CHASE BROADCASTERS, 
INCORPORATED, 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
and 
UNITED STATES OF AMERICA, 
Respondents, 


ATLANTIC BROADCASTING COMPANY, 
Intervenor. 


APPEAL FROM MEMORANDUM OPINION AND ORDER, 
and ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF rOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


Bethesda-Chevy Chase -Broadcasters, Inc. (hereinafter B-CC 


or petitioner) is an applicant for a radio station in Bethesda, 
Maryland. It proposes to use 1120 ke, the frequency presently 
assigned to intervenor Atlantic Broadcasting Co., licensee |cf 


station WUST. Its application was mutually exclusive with!WUST's 
| 


pending applications for renewal and modification of license, and 


was designated for hearing in a consolidated proceeding (R,; 47-50). 


Subsequently in connection with a request by WUST to reconsider the 

heaving erder, the Commission granted WUST leave tc amend its appli- 
| 

eaticn to speeify Washington, D. C. rather than Bethesda as its 


aye 

tation location. Theiapplication remains mutually exclusive with 

since the frequency 1120 ke can be used by only one station 
in the area, and the case is now pending before a Commission hearing 
examiner. 

B-CC seeks review of the Commission's action allowing the 

WUST amendment (R. 139-145) and of a subsequent order (R. 266-276) 
denying reconsideration. The jurisdiction of this Court is invoked 
under Section 402(a) of the Communication'’s Act, 47 U.S.C. 402(a). 


That section permits review of Commission actions as provided by the 


Judicial Review Act of 1950, 64 Stat. 1129, 28 U.S.C. 2341-50 (1966). 


Under 28 U.S.C. 2342 this Court has jurisdiction to review "all final 
orders” of the Commission to which Section 402(a) applies. 

WUST was first licensed on May 7, 1947. It was authorized 
to operate on the frequency 1120 ke/s with 250 watts of power in 
Bethesda, Maryland. The station was originally assigned the call 
letters WBCC and held itself out as providing "National Capital 
Coverage from WBCC in Washington's finest suburban community Bethesda- 
Chevy Chase.” Several years leter, on September 27, 1951, the Com- 
ission granted the station’s request to change its call letters from 
“WBCC” tc “WUST". WUST then established a business office and 
auxiliary studio at 1343 U St., N.W., in the Republic Theatre Building. 
Renewal applications filed in 1954, 1957, and 19650 were accompanied 

zsrials and program logs showing that WUST had become a station 
eyoted. primarily to serving the special needs and interests of the 
Negro population of the Washington, D. C., metropolitan area. Each 


renewal was granted routinely. 


Patek ete 
On June 28, 1963 WUST filed an application for further 


renewal of license. On the same day it tendered an application 
| 


proposing to specify Washington as the locality designated’ in its 


license. Also pending before the Commission was an application filed 


in 1960 by WUST requesting authority to increase power of its Bethesda 


facilities to 5,000 watts. This latter application had been held 


in abeyance pending resolution of a rule-making proceeding involving 


i 
Clear Channel frequencies. | 


While these applications were pending, petitioner's appli- 
cation requesting WUST'’s facilities in Bethesda (1120 ke, 250 w, day) 
was filed on August 12, 1964. In accordance with the Commissicn's 
procedures for processing applications, 47 CFR 1.571, public notice 


was given that applications mutually exclusive with the facilities 


being sought by petitioner would have to be tendered by Decembe> 18, 
1964. This cut-off date is established to provide an orderly method 
of processing applicetions which may be mutually eyolusivel. See 
Ranger v. Federal Communications Commission, 111 U.S. App. D.C. yay 
7-48, 249 F.2d 240, 243-244 (1961). No additional applications were 
filed. 
Subsequently, WUST requested that its pending applicat=on for 
Washington be amended to specify 1,000 watts of power, and that the 5, 000 
watts proposal for Bethesda be dismissed. On June 15, 1966, however, the 
Washington application and amendment were returned by the Commission be- 


ease they were found to violate the requirements of 47 CFR 73.25( a) (53 (43) 


a rule designed to protect Clear Channel stations from a 


as es 
interference caused by stations increasing power (Pet. Br. App. A). 
The Commission indicated, however, that this rule would not bar con- 
sideration of WUST’s 1960 application to increase power to 5,000 watts 
in Bethesda. That application, the Commission found, would not prejudice 
the use of Clear Channel frequencies, and had been filed before the 
adoption of the ruie. 


On June 16, 1966, WUST’s applications for renewal of license 


and for an inevease in power to 5,000 watts in Bethesda were consoli- 


dated for hearing with petitioner's mutually exclusive application 
for a new station in Bethesda (R. 47-50). Among other things the 
designation order required WUST to prosecute its applicaticns for 
Betnesda, even thougn it was recognized in the oxvder that "Station 
opezated to serve the Negro population of Washington, D. C. 
envirens . ..” (R. 48). 
On July 26, 1966, WUST requested reconsideration and 
immediate grant of its application to increase power. 
By Memoxandum Opinion azd Order released November 4, 1966 
(R, 139-45) WUST*s request was denied. Howevez, the Commission sua 
sponte Indicated that “after further consideration, we are now 
persuaded that WUST shculd be pezmitted to prcesecute its [1,000 
watts] proposal for Washington, if it so desires." The Commission 
explained that WUST's 1,000 watts Washingten operation would in 
ract have less impact om clear channel cperaticns than would the 


5,000 watts operation in Bethesda, a conclusion that is undisputed 


age 


(R. 141-2). As further ground for permitting such an amendment the 


Commission stated: 


. . . WUST'’s programming is presently, and for a 
number of years has been, designed to serve the 
needs of Washington’s Negro population. Since 

WUST'’s Washingten proposal would not create any 

new interference problems, would not require any 
change in WUST's programming policies and would 
permit WUST to seek a license in conformity with 
its stated intention to serve as a local trans- | 
mission service for the Washington Negro population, 
we are persuaded that good cause has been shown | 
for waiver of Section 1.571(j) (1). Cf. Central | 
Du Page County Broadcasting Co., 2 FCC 2d 423, 
7 RR 2d 136 (1966); City of New York Municipal 

Broadcasting System (WNYC), 1 FCC 2d 1370, 6 RR | 
2a 455 (1965); and Hubbard Broadcasting, Tnes5 | 
FCC 64-513, released June 8, 1964, 2 RR 2d 569 | 
(1964). (R. 142). | 


The orger provided, however, that if WUST dectdda to 
amend and prosecute an application for Washington, D. c., it would 
have to give public notice, and other interested persons would 
be afforded an opportunity to file mutually exclusive applications 
for Washington (R. 143). 

Petitioner's request for reconsideration of the November 
Uth Order was denied by an evenly divided Commission on January 20, 


1967 (R. 256-76). + was followed by the filing of the present 


petition to review both orders. 


* * * 
Subsequently, on February 27, 1967, the Hearing Examiner 
accepted part of an amendment to WUST's application proposing 


to operate in Washington with 1,000 watts of power (R. 278, 51-3), 


but disallowed an attempt by WUST to modify its program proposal. 


Sn sed 
The Examiner’s action was affirmed by the Review Board on April 28, 
1967 and the Commission denied review on June 14, 1967. 
The issues on which a hearing will now be held include 


the following: (a) the areas and populations to be served by the 


respective proposals; (b) B-CC’s financial qualifications; (c) whether 


assignment of the station to Washington or Bethesda would better 
provide a fain, efficient and equitable distribution of service 
within the meaning of Section 307(b) of the Communications Act, 
47 U.S.C, 307(b); and (ad) which of the applications on a comparative 
basis would better serve the public interest if 307(b) considerations 
are not determinative. 
SUMMARY OF ARGUMENT 
I 
The orders which petitioner asks this Court to review are 

interloeutory in nature, and not final as required by 28 U.S.C. 2342. 
The orders merely permit intervenor WUST to amend its application 

svecify Washington, D. C. as the location of the station instead 
cf Bethesda, Md. WUST'’s amended application is mutually exclusive 
with thet of petitioner B-CC which seeks to use the same frequency 
in Bethesda. Thus an evidentiary hearing must still be held to 
ascertain which community has a greater need for the station, and 
if a choice cannot be made on this basis which applicant is better 
queiified. The orders do net impose any obligations, nor do they 
deny pe oner’s application; they merely signal the commencement 
of the hearing which will result in a decision on the merits of 


the competing applications. Accordingly, the petition for review 


eeepc 
should be dismissed without prejudice to petitioner raising) the same 
points if it is aggrieved by the Commission's final order on the 
merits after completion of the hearing. Texaco, Ine. v. Kadesel 
Power Commission, 117 U.S. App. D.C. 268, 329 F.2d 223 (1963) 
cert. denied, 375 U.S. 941 (1964). ! 
II 
The Commission's rules provide that an application in 
hearing may be amended for good cause. Here after the application of 
B-CC and WUST had been designated for hearing the Commission allowed 
WUST to amend its application to change the location of its proposed 
station from Bethesda to Washington. The Commission found good cause 
because the application as amended would cause less Lene ee to 
other stations than the original proposal and would permit WUST to 
seek a facility more nearly in conformity with its past ane proposed 
programming service which is designed primarily to serve the special 


needs and interests of the Negro population of the Washington metro-= 


politan area. More importantly, the amendment had first been tendered 
before the hearing began and indeed before B-CC had filed its appli- 
cation for Bethesda. The Commission had originally rejected the 

| 


proposal but subsequently decided that its reasons for doing so were 


not well taken. Accordingly, it reconsidered and as part pf its action 
| 


waived the procedural requirements which act in the ordinary cese to 
| 


foreclose or discourage untimely amendments. 

This Court has previously held that the Commission may allow 

amendments at a late stage in the proceeding if it is necessary to the 
| 


compilation of an adequate record. Wyszatyck: v. Federal Communications 
| 


Commission, 105 U.S. iApp. D.C. 399, 267 F.2d 676 (1959). B-CC nas failed 


to show that the Commission's well recognized discretion to control 
the course of its own proceedings was in any way abused. 
ARGUMENT 

Petitioner seeks reversal of two orders adopted by the 
Federal Communications Commission which permit WUST, its adversary 
in a pending Commission proceeding, to amend its application. Thus, 
this Court is being asked to intervene in an administrative hearing 
which has not yet been completed. We believe that the orders are 
plainly interlocutory and that review before an evidentiary hearing 
has been completed and a final order entered would be unwarranted 
and improper. In our view this appeal should be dismissed without 
prejudice to B-CC's right to seek review as to any of the points 
raised if at the termination of the administrative proceedings its 
application should not be granted. 

On the merits we believe the Commission's action was 
within the ambit of its discretion and did not violate B-CC'’s right 
to a full and fair hearing. Instead the hearing order as presently 
formulated will permit a realistic hearing between petitioner who 
proposes a local station for Bethesda, and WUST, which long before 
the filing of petitioner's application, had proposed a station designed 
primarily to serve the special interests of the Negro population in 
tne Washington, D. C. area. The comparative needs of Bethesda and 


Weshington will be assessed and if it is found that the differences 


=a 
do not provide a ground for choosing between the two proposals, then 
a selection will be made on the basis of comparative qualifications 


of the applicants. Cf. Federal Communications Commission v. 


Allentown Broadcasting Co., 349 U.S. 358 (1955). 


I. THE COMMISSION'S ORDERS PERMITTING WUST TO alin 
ITS APPLICATION ARE NOT "FINAL" WITHIN THE MEANING 


OF 28 U.S.C. 2342; ACCORDINGLY, THE PETITION | we 
REVIEW SHOULD BE DISMISSED. 


It is well settled that an appeal may not be taken from an 


interlocutory order, Southland Industries, Inc. v. Federal Commu- 
nications Commission, 69 App. D.C. 82, 99 F.2d 117 (1938), and 


that the appropriate time to seek review "is after this Court has 
jurisdiction over a final order of the Commission on the merits,” 


Inc. v. Federal Power Commission, 117 U.S. App. D.C. 268, 


Texaco, 


272, 329 F.2d 223, 227 (1963) cert. denied, 375 U.S. 941 | (1964) . 


> 


This principle has been expressly adopted by the Congress in 28 


U.S.C. 2342, which confers on this Court jurisdiction to |review 
"final orders of the Federal Communications Commission.” 

We recognize that a "final" order is not necessarily 
the last order to be entered in a proceeding. Whether the 
statutory requirement is satisfied depends instead upon ‘a 
realistic appraisal of the consequences of such action,” 
Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, (297, 211 
F.2d 51, 55 (1954), cert. denied, sub nom. Japan-Atlantic & Guif 
Conference et al. v. United States et al. 347 U.S. 990. In that 


case, which deals with the same statute involved here, this Court 


a Owe 
described reviewable orders as those which "impose an obligation, 
deny a right, or fix some legal relationship as a consummation of 
the administrative process." Id. See also Chicago and Southern 
Air Lines v. Waterman Steamship Corp., 333 U.S. 103, 113 (1948). 

Measured by these standards we think it clear that the 
Commission action allowing amendment.of the WUST application was 
not final for purposes of review. Petitioner has posed a number 
of objections to the Commission's action based largely on assertions 
that the agency abused its discretion in waiving certain procedural 
rules. For reasons discussed in Point II of this Argument we think 
these objections are without merit, but aside from this they seem 
clearly premature since it cannot now be known whether the Commis- 
sion’s action is indeed prejudicial. The applications of both 
B-CC and WUST are now in hearing and if B-CC's application is 
granted or is denied for reasons unrelated to the rulings involved 
in this case, then any error would clearly be harmless. On the 
other hand, if it appears ultimately that B-CC was aggrieved by 
these actions, review can be sought when the administrative pro- 
ceeding has ended. See 47 U.S.C. 402(b) (1), 5 U.S.C. 704 (1966). 

In our view the controlling question is whether the 
Commission's action deprives B-CC of the hearing it is entitled 


to under 47 U.S.C. 309(e) and Ashbacker Radio Corp. v. Federal 


Communications Commission, 326 U.S. 327. In other words only if 


petitioner were able to show that its right to a hearing has been 
"substantially nullified,” 326 U.S. at 334, would review be appro- 


viate now. But no such showing has been made. 


-ll- 
B-CC suggests (Br. 13-14) that under the revised hearing 
issues the comparison between its own proposal and that of WUST may 
be limited to the "fair, efficient and equitable” allocation standard 
of 47 U.S.C. 307(b). It seems more concerned, however, that ina 


broader comparison of the applicants its own asserted "local ownership" 


preference will be diluted if WUST is allowed to identify itself as 


a Washington station since WUST's owners reside in the District of 
Columbia. Elsewhere, B-CC argues (Br. 19-20) that it now hes the 
allegedly unfair burden of showing that Bethesda has a greater need 
for the facility than Washington, D. C. There is no merit} in any 
of these assertions. 
Whether or not this case will be decided on the basis of a 


comparison of the respective needs of Bethesda and Washington for 


| 
the station or on the comparative qualifications of the applicants 
has not been decided. As this Court has recognized, the nature of 
the comparison may depend on the facts of the case: "[Under] the 
| 


view it has usually applied to mutually exclusive applications for 


| 
different station locations serving the same region. . |. the 


Commission determines the community to be served by an applicant 
solely according to the proposed station location. It first selects 
that location with the greatest need for transmission service and 
then compares the abilities of only the applicants for that location. 


In some recent cases, however, it has treated mutually exclusive 


applications for different station locations serving the same region 


ne Ee aes 
as equivalent for §307(b) purposes and therefore entitled to con- 
sideration on the basis of the standard comparative issue." Dacre 
v. Federal Communications Commission, 122 U.S. App. D.C. 171, 172, 
352 F.2d 647, 648 (1965) (Footnotes omitted). Here it has not been 
determined which mode of comparison will be followed. The issues 
are broad enough to encompass showingSas to both, and either would 
comply fully with the hearing requirements of Section 309(e) and 
Ashbacker. 

In this connection it should be noted that Ashbacker 
itself, like the majority of comparative hearings in the AM broad- 
cast field, involved a 307(b) comparison, with one applicant pro- 
posing to serve Grand Rapids, Michigan, and the other, mete 
The hearing which Ashbacker sought was on the respective needs of 
the communities involved, and the Court held that it was improper 
to grent one of the applications and set the other one for hearing. 
In these circumstances, the Court held, the hearing “becomes an 
empty thing,” 326 U.S. at 330. 

This is clearly not what happened here. Granting a request 
to amend an application can hardly be equated with a grant of the 
application itself.. A full hearing remains to be held on both pro- 
posais, and the fact that an amendment has altered the issues does 


not per se result in the deprivation of hearing rights. Indeed in 


l/ See also Federal Communications Commission v. Allentown Broad- 
casting Co., 349 U.5. 358 (1955). 


aha 
connection with the nature of the comparison to be made between 

applicants, this Court has recognized that amendments changing the 
identity of the community for which the applicant is applying are 


entirely appropriate. Thus in Dacre v. Federal Communications 


Commission, supra, the appellant contended that the Commission 
should have treated the applicants as proposing to serve the same 
general area rather than separate communities. In affirming the 
Commission, this Court rested its decision on the fact that the 
appellant had had ample opportunity through an amendment 
request for waiver of the rules to identify itself with t 
preferred community but failed to do so. 

Here, moreover, it should be noted that WUST had 
an amendment to specify Washington as its locality in 196 
this was pending when B-CC's application for Bethesda was 
Thus, B-CC was on notice from the outset that WUST desired to 
change locality, and that for this reason the hearing ultimately 
to be held might involve 307(b) considerations. | 

But, as already indicated, it is by no means clear at 
this point on what basis the case will be decided. WUST may be 
able to establish that Washington's need for a new statin is 


greater than Bethesda's need for the present assignment; B-CC may 


be able to show the contrary. Or it may be that for allocation 
| 


purposes the two communities will be regarded as one and ja grant 


aye 

made entirely on the basis of the comparative qualifications of the 
comune = See e.g., Seven Locks Broadcasting Co., 3 Pike & Fischer, 
R.R. 2d 177 (1964); Massillon Broadcasting Co., 3 Pike & Fischer, R.R. 
2d 409 (1964); Armin H. Wittenberg, Jr., 19 Pike & Fischer, R.R. 755 
(1961); Rossmoyne Corp. (WCMB), 7 Pike & Fischer, R.R. 117 (1951); 
Huntington Broadcasting Co., 5 Pike & Fischer, R.R. 721 (1949), 
rehearing denied, 6 Pike & Fischer, R.R. 569 (1950), affirmed, 89 
U.S. App. D.C. 222, 192 F.2d 33 (1951). It is amply evident, however, 
that no prejudgment as to any of these matters has occurred and that 
the hearing will be a full and meaningful one. And upon its conclusion 
any aggrieved party may of course obtain review in this Court. 

In sum the present orders fix no rights or obligations. 
They simply define the scope of the inquiry and do so in the broadest 
possible terms. They signal the beginning rather than the consumma- 
tion of the hearing process. This case should therefore be dismissed 
and petitioner required to pursue its remedies before the agency. 


Texaco, Inc. v. Federal Power Commission, supra, See also Myers v. 


BethleHem Shipbuilding Co., 303 U.S. 41 (1938). 


2/ In this connection B-CC's contention that it may be deprived of 
a preference for local ownership is plainly premature. Local owner- 
ship is significant as an indication of familiarity with area needs 
and interests and while B-CC's principals reside in Bethesda, WUST's 
live but a few miles away in Northwest Washington. Surely any 
claim to a preference here must rest not on petitioner's ipse dixit 
but upon the establishment in a hearing of meaningful differences 

in familiarity with and responsiveness to the broadcast needs of the 
public being served by the respective stations. 


a ae 
II. THE COMMISSION ACTED WELL WITHIN THE SCOPE OF ITS 
DISCRETION IN PERMITTING WUST TO AMEND ITS APPLICATION. 


PISCREDLION IN PENN Eee 
Appellant argues that the Commission's action allowing 
WUST to amend its proposal was contrary to the protedival rules of 
the Commission, at odds with prior actions, and without snot cause. 
For the reasons given in Point I, supra, we believe that considera- 
tion of these arguments should await the Commission's final decision. 
But aside from this, it is our view that the Comiteston’a action, 
arising in an unusual factual setting, reflected an entirely 
reasonable exercise of discretion and one that will vebulle in the 
compilation of a hearing record that is realistically related to 


the intentions and proposals of the parties. 


The events which preceded the granting of permission to 
amend have been detailed in our counterstatement, supra BP. 1-6. 
Briefly, early in the 1950's WUST evolved into a specialized 
station programming primarily for the needs and interests of the 
Negro population of Washington. Thereafter, several renewals were 
received. In 1963, it sought renewal of its station License and 
also a modification of license to specify Washington instead of 
Bethesda as the station's location. WUST's application to move to 
Washington and its application to increase power to 5,000 watts 
were held in abeyance because of the Clear Channel proceedings: 

More than a year later petitioner filed its application 
seeking WUST's facilities in Bethesda and was assigned ai"cut off" 


| 
date. After expiration of that date, WUST sought to amend its 


= T6rs 

Washington application to increase power from 250 to 1,000 watts; 
it also sought dismissal of the 5,000 watts application for 
Bethesda. At first’ the Commission returned the Washington appli- 
cation and amendment as contrary to 47 CFR 73.25, a rule designed 
to protect Clear Channel stations from new interference. (Pet. 
Br. App. A). It did, however, permit WUST to prosecute the 
5,000 watts application for Bethesda since it had been on file 
prior to the adoption of the rule. Subsequently the Commission 
reconsidered its previous refusal to allow WUST to amend to 
specify operation in Washington at 1,000 watts, pointing out 
as the basis for its action that a 1,000 watt proposal for 
Washington would in: fact have even less impact on clear 
channel objectives than WUST's already accepted 5,000 watt 
proposal for Bethesda (R. 142). The Commission acknowledged 
that acceptance of the amendment at this time was not consistent 
with the procedural jrules referred to by B-CC but found good 
cause for waiving them. 

The Commission has a right -- and indeed may in some 


circumstances be obliged -- to waive its rules where good cause 


is shown. United States v. Storer Broadcasting Co., 351 U.S. 192 


(1956); 47 CFR 1.3. , And with respect to its rule against amend- 
ment of applications once a hearing has been designated, this 
Court has held that ‘the Commission is not "a prisoner of its own 


rule", and may allow amendments at any stage in the proceeding 


ee by ae 


if necessary to the making of an adequate record. szatycki v. 
| 


Federal Communications Commission, 105 U.S. App. Dc. 399, 267 
F.2d 676 (1959). 

The rules here involved deal with the processing of 
applications (Section 1.571), the timeliness of amendments: 
(Section 1.522) and conditions under which applications will be 
consolidated with one another (Section 1.227(b)). These provisions 
reflect a determination that in the interest of orderly and 
expeditious conduct of the Commission's affairs proposals should 
be crystallized at an early stage in the administrative process. 
Thus certain kinds of changes cause an applicant to lose its 
place in the processing line, and amendments after hearing) is 
begun are discouraged. 


Here, however, WUST's original application for 


Washington was not untimely within the terms of any of these 


provisions. Moreover, the proposal to increase power to 


1,000 watts, filed long before the hearing began, was more 
restrictive from an engineering standpoint than WUST's 5,000 
watts Bethesda proposal already on file and as the Commission 
pointed out would plainly not "create any new interference 
problems" (R. 142). Additionally, it would conform the pro- 
posal to what in fact had been the practice of the station for 
many years. 


In essence, then, the waivers occurred because the 


= ee 
Commission concluded that its own earlier action returning the 
Washington application was unsound, that it would make no sense to 
prohibit a 1,000 watts proposal for Washington on the ground that 
it would prejudice; Clear Channel allocation policies and at the 


same time permit the prosecution of a 5,000 watts Bethesda proposal 


on the same frequency. Since, as the Commission concluded, the 


untimeliness of the action was in no way attributable to the 
applicant and acceptance of the amendment would contribute to the 
compilation of a fuller and more adequate hearing record it was 
plainly within the Commission's discretion to grant the amendment. 
Contrary to B-CC's assertion, (Br. 14), there is ample 
precedent for the Commission’s action. In the Wyszatycki case, 
Supra, this Court upheld the Commission's authority to grant 
amendments going both to an applicant's engineering proposal and 
to its basic financial qualification even though they occurred 
subsequent to the closing of the record and affected the com- 
parative status of: the applicants. In affirming the Commission 
the Court emphasized that there could be "no claim that any party 
was denied a full and fair opportunity to make a record” on the 
points in tea And this is of course the case here as well. 


y/ 
Halpern and Selzer v. Federal Communications Commission — 


3/ 105 U.S. App. D.C. at 402, 267 F.2d at 679. 
4/7 Case No. 17,988. The Court's order, filed March 17, 1965, 
is reported unofficially at 4 Pike & Fischer, R.R. 2d 2046. 


2°19) 
is to the same effect. In that case, following a remand, the 
Court directed the Commission to accept mutually exclusive 


applications filed after the completion of a hearing and long 


after the published "cut off" date for new applications or, major 
eneneee in pending proposals. The thrust of these and similar 
ee is that opposing parties may not as a matter of right 
have newcomers excluded from a proceeding or adversary proposals 
frozen in a particular posture. If it is found for adequate 


| 
reasons that a more flexible approach is warranted in the public 


| 
interest, then private considerations must give way, provided of 


course that the "fundamentalsof fair play" as reflected in the 
statutory scheme are observed. Federal Communications Commission 
v. Pottsville Broadeasting Co., 309 U.S. 134, 143. | 


Finally, B-CC argues that the Commission should not have 


attached any weight to the fact that WUST's programming had for 

many years been oriented more toward particular needs and jinterests of 
| 

the area's colored population and less toward those of Bethesda. 


It maintains that this is in reality a deterimental factor that 


should not have been relied on as a ground for granting WUST 


ee 

S/ Cf. City Cabs, Inc. v. Federal Communications Commission, 
107 U.S. App. D.C. 136, 275 F.2d 165 (1960); Central Du Page 
County Broadcasting Co., 7 Pike & Fischer, R.R. 2d 136 (1965); 
City of New York Municipal Broadcasting System, 6 Pike & 
Fischer, R.R. 2d 455 (1965); Fidelity Radio, Inc., 6 Pike! & 
Fischer, R.R. 2d 140 (1965); WNOW, Inc., 3 Pike & Fischer| 
R.R. 2d 875 (1964). | 


= 9O= 
6/ 
leave to amend its application. 


We think the short answer to this is that in allowing the 
amendment the Commission was not passing on the merits of the 
application, as B-CC seems to imply. WUST is now being allowed 
to request a license more nearly consistent in its terms with the 
past and proposed program service being rendered. In light of 
this service it simply makes more sense to allow the. prosecution 
of an application specifying Washington rather than Bethesda. 
However, we do not read the Commission's action as preventing 
B-CC from arguing in the hearing, that WUST's past broadcast 
record raises questions as to the manner in which it has carried 
out its obligations as a licensee. Moreover, the Commission's 
order allowing the amendment pointed out that its action would 
not “"preclud[e] the parties from seeking such further issues as 
they deem appropriate” (R. 143). 


5/ B-CC relies on two cases, Broward County proadcasting., 1 
Pike & Fischer, R.R. 2d 294 (1963) and City of Camden, 

Pike & Fischer, R.R. 2d 404 (1966), in which the amt ion 
questioned program changes looking toward a greater emphasis 
on service to minority groups in a community. In Broward, 
however, an issue was designated when it appeared that the 
applicant might have willfully concealed its programming 
plans from the Commission. The hearing was cancelled when 
the applicant furnished additional explanations. Here 
WUST's license was renewed on several occasions in the past, 
and as previously noted there has never been any element of 
concealment or subterfuge in its operation. In Camden, 

an applicant proposed to change a station's existing pro- 
gramming format, but had not adequately justified the 
proposed change. See also WGUN, Inc., 4 Pike & Fischer, 
R.R. 2d 853 (1965), where the Commission permitted a station 
assigned to Decatur, Ga. to modify its license to specify 
Atlanta, noting among other things that the programming of 
the station was designed to serve the entire metropolitan 
area. Cf. Massillon Broadcasting Co., (Initial Decision) 

36 F.C.C. af 834-6. 
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CONCLUSION 
The effect of the orders appealed from is simply $5 modify 
the issues in the pending Commission hearing. The orders are not 
final for purposes of judicial review and this petition should 
therefore be dismissed. If, however, the Court should hold that 


it has jurisdiction to review the orders, then the Commission's 


action should be affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the intervenor, the questions presented herein 


1. Whether the petitioner’s right to a fair hearing on its 
application in competition with intervenor’s license renewal 
application is violated by the Commission’s action accepting, 
for consideration in the same proceeding, intervenor’s appli- 
cation for authority to change the city designation and to 
increase the power of its station. 


2. Whether the said action of the Commission is within 
the scope of its discretion and is consistent with its rules 
and policies. 


3. Whether the said action of the Commission was neces- 
sary to correct an earlier arbitrary action, and to afford the 
intervenor a full and fair hearing. 


4. Whether the said action of the Commission was neces- 
sary to enable it to discharge its responsibility to decide the 
case on a realistic basis. 
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The radio station now known as WUST was first licensed in 
1947 as station WBCC, Bethesda, Maryland. In 1951, the call letters 
were changed to WUST, and the station began operating so as to 
serve the special needs and interests of the Negro population of 
Washington, D. C. and its environs. An application for renewal of 
the license on a regular basis was granted in 1954, and a subse- 
quent application was granted in 1957. In 1958, the present own- 
ers of the station acquired majority control, and in 1959 they ac- 
quired full ownership. They filed an application for regular renew- 
al of the license on July 1, 1960 and it was granted on November 
30, 1960. The service to the Negro population of Washington was 
thus continued, but the licensee found itself operating under a num- 
ber of impediments. The station is a daytime-only facility. Its 
transmitter is so located that, with its operating power, its primary 
service area embraces only about one-half the Negro population of 
the area. R. 41-45. In 1960 it was in competition with one other 
station serving the Negro population, and now there are two, both 
enjoying the, advantages of a Washington designation, higher power, 
and authority for full time operation./ 


As a first effort to improve its condition, in 1960 Atlantic 
filed its application to increase power to 5 kilowatts. R. 1-40. 
When, after three years, no action was forthcoming on this applica- 
tion, Atlantic began considering other approaches to the problem. 
On June 28, 1963, the next regular application for renewal of the 
license for the station was filed (R. 279-412) but, on the same day, 
Atlantic also filed an application for authority to change the city 
designation of the station from Bethesda to Washington and to move 
the transmitter to a location in downtown Washington.? This appli- 


'WOL, operating on 1450 kc, with power of 1 kilowatt daytime and 250 watts 
at night, and WOOK, operating on 1340 kc, with power of 1 kilowatt daytime 
and 250 watts at night. 


The Washington application, as filed June 28, 1963, was omitted from the 
record herein, but pertinent portions are submitted herewith as Appendix A. In 


3 


cation is hereinafter referred to as the Washington application. An 
increase in power was not considered at the time of this filing, for 
the reason that the Commission’s rules would have barred action on 
such a proposal.? Action on the application was delayed neverthe- 
less. In 1965, Atlantic learned that by virtue of new rules adopted 
by the Commission to govern interference ratios among AM stations, | 
the Washington application could include a proposal to increase the 
power of the station from 250 watts to 1 kilowatt. R. 43. An 
amendment to the application was prepared and was filed on April 9, 
1965.4 


The 1963 renewal application for WUST would normally have 
been acted upon within 90 days, but action on it was delayed, and 
for reasons which were not conveyed to the licensee. Action on the 
Washington application was deferred because of the delay in action 
on the renewal application. Twelve months after the renewal appli- 
cation was filed, and ten months after it might have been acted upon 
in normal fashion, the petitioner (B-CC) filed its application for the | 
facilities of WUST, thus placing itself in competition with the renewal 
application. R. 419-473. 


this application, Atlantic showed that the proposal would enable it to compete | 
more effectively and would therefore make possible various improvements in its | 
program service to the Negro population of the Washington area. The need for | 
this improved service was explained in detail. In the renewal application filed 
on the same date, Atlantic made reference to the proposed changes in program- | 
ming in the Washington application and said that, pending Commission action | 
on that application, no substantial changes would be made in the operation of | 
the station. R. 290. 


FFust as with the application to increase the power of WUST to 5 kilowatts at | 
its present site, a proposal to increase power to 1 kilowatt at the downtown site| 
would have been subject to what was then Section 1.351(b) of the Commission’s 
Rules, which provided expressly that action would be withheld on any applica- 
tion for an increase in the power of a daytime station on a clear channel. 


Aik , : , ; 
This amendment was omitted from the record herein, but pertinent portions 
are submitted herewith as Appendix B. 
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On May 28, 1965, under instructions from the Commission, 
principal members of the Commission’s staff called counsel for At- 
lantic to an informal conference. After an extended discussion, it 
was resolved that if Atlantic were to file a request that the Washing- 
ton 1 kilowatt application be accepted by the Commission as an 
amendment of the 5 kilowatt application, the matter would be 
brought to the Commission for disposition. On June 17, 1965, At- 
lantic filed a letter making this request, and setting forth pertinent 
facts and circumstances. R. 41-45. Another year went by without 
action.> 


Under a’ Memorandum Opinion and Order of June 14, 1966, 
the Commission returned the Washington 1 kilowatt application, 
holding that consideration of the application was barred by its pol- 
icy not to authorize “new daytime-only” stations on the clear chan- 
nels because they would prejudice future use of the clear channel 
frequencies. See Petitioner’s Brief, Appendix A. By a second Mem- 
orandum Opinion and Order of the same date, the Commission des- 
ignated for hearing the Atlantic renewal application, the B-CC appli- 
cation, and, in addition, the Atlantic 5 kilowatt application, holding 
that the latter application “would not prejudice future consideration 
of the use of the clear channel frequencies”. R. 47-50. 


On July 26, 1966, Atlantic filed a “Petition for Reconsidera- 
tion and Grant” with reference to the 5 kilowatt application. R. 71- 
76. As one of three alternative forms of relief, Atlantic requested 
that the application be removed from hearing and granted forthwith, 
and that it be permitted to identify WUST as a Washington station, 


5tn 1966, in what was still a further effort to make WUST a Washington sta- 
tion with facilities sufficient to provide an adequate signal to the Negro popula- 
tion of the area, Atlantic filed an application for the facilities of Station WOL, 
Washington, D. C. in competition with a pending license renewal application for 
WOL. This application was once returned by the Commission, was filed a sec- 
ond time, but! was finally dismissed at the request of the applicant. 
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particularly in light of the Commission’s action rejecting the Wash- 
ington 1 kilowatt application. R. 74-5. 


On November 4, 1966, the Commission issued the order of which 
review is sought herein. R. 139-145. It denied the Atlantic petition 
for an immediate grant of the 5 kilowatt application, but it under- | 
took to reconsider its earlier action rejecting the Washington 1 kilo- 
watt proposal, and it did so in recognition of a fact which Atlantic | 
had called to its attention in the informal conference of May 28, | 
1965, in the letter filed on June 17, 1965, and in the petition filed | 
on July 26, 1966. R. 44, 74-5, 141-2. The fact was that the signal 
to be radiated under the Washington 1 kilowatt proposal would be | 
lesser in all directions than the signal to be radiated under the 5 kilo- 
watt proposal, and it was therefore a contradiction to hold that the 
1 kilowatt proposal would, but the 5 kilowatt proposal would not, 
prejudice future use of the clear channel frequency. Accordingly, | 
the Commission afforded Atlantic an opportunity to refile its Wash- 
ington 1 kilowatt proposal as an amendment of the 5 kilowatt appli- 
cation, and Atlantic did so. 


STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and regulations are contained in the peti- 
tioner’s brief. 


SUMMARY OF ARGUMENT 


I. Given that, with full and repeated sanction by the Commis- 
sion, WUST, a station licensed for Bethesda, has been operated for 
16 years as a station serving the special needs of the Negro popula- 
tion of Washington, and given that the licensee now faces a hearing 
on its license renewal application because of the competing applica- 
tion of the petitioner, the proceeding on the two applications would 
not be a full and fair hearing for the licensee if the Commission had 
not afforded it an opportunity to show, not only that its license 
ought to be renewed, but also that the station ought to be assigned 
to Washington instead of Bethesda. Moreover, the Commission 
needed to take this action in order to avoid the possibility that, if 
it found that the service of WUST to the Negro population of Wash- 
ington fills the greater public need, it would be limited to renewing 
the license for WUST as a Bethesda station. 


II. The Commission’s action was justified for it served to cor- 
rect the error which the Commission had committed when, despite 
the fact that the Washington 1 kilowatt proposal would have less 
impact on the clear channel frequency than the 5 kilowatt proposal, 
the Commission rejected the 1 kilowatt proposal as prejudicing the 
future use of the frequency and, at the same time, held that such 
prejudice would not flow from the 5 kilowatt proposal. 


III. The petitioner has suffered no violation of its rights and 
no legal prejudice. 


A. The Commission’s action waiving its ‘cut-off’ pro- 
cedure in order to admit the Washington 1 kilowatt appli- 
cation was supported by good cause, and inasmuch as the 
procedure did not vest any rights in the petitioner it could 
not be invoked by the petitioner to bar acceptance of the 
application. 
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B. The argument advanced by the petitioner on the 
basis that the Washington | kilowatt application was filed 
and accepted as a post-designation amendment must be 
rejected because the application was in fact tendered as a 
pre-designation amendment. 


C. The petitioner suffers no detriment by virtue of the 
introduction to the case of Section 307(b) considerations, 
for such considerations would have been involved in any 
event, and it suffers no disadvantage on a comparative 
basis for the reason that such questions as it might wish 
to raise regarding the past operation of WUST may still 
be raised by appropriate means. 


ARGUMENT 
I 


The Commission’s Action Is Necessary to a Full 
and Fair Hearing and to the Proper Discharge 
of Its Responsibility 


The Commission action complained of herein is necessary to 
avert a denial of the right of Atlantic to a full and fair hearing, and 
it is equally necessary to enable the Commission to discharge its re-' 
sponsibility to decide the case by reaching the result most conducive 

i 
| 


to the public interest, convenience and necessity. 


Although licensed for Bethesda, Maryland, Station WUST has | 


been operated for more than 16 years so as to serve the Negro popu- 
lation of the Washington area. The Commission has three times Te- | 
newed the license for the station while it has been operated in this | 


fashion and has thus three times found the operation to be in the 


public interest. For more than six years Atlantic has been seeking 
by various means to obtain authority to increase its power, or to 
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become a Washington station, or both, so as to provide a more viable 
and more valuable service to the community it serves. Now, Atlantic 
is compelled ‘to place its operation into comparison with a competing 
proposal in a hearing proceeding. In these circumstances, the com- 
parative hearing would be less than a full and fair hearing for Atlan- 
tic if it were not afforded an opportunity to show, on the record, 
that the public interest requires not only that the license for WUST 
ought to be renewed but that the station ought to be assigned to 
Washington and ought to have facilities necessary to reach its audi- 
ence. 


With or without the Commission action appealed from herein, 
the comparative hearing will turn on the question whether the great- 
er public need is the need of the Negro population of the Washing- 
ton area for'the service Atlantic is now providing or the need of the 
population of Bethesda for the service B-CC proposes to provide. To 
permit Atlantic to show that, with Commission approval, it is serv- 
ing needs and interests of the Negro population of Washington, and 
to assert that these are greater than the needs and interests of the 
Bethesda community for the service proposed by B-CC, then to deny 
Atlantic the opportunity to show that WUST ought to be designated 
a Washington station and ought to be afforded facilities sufficient to 
reach its audience, would be to make the proceeding grossly unreal- 
istic. Given that this licensee is compelled to face a comparative 
hearing on its renewal application, its right to a full and fair hearing 
would be violated if the proceeding were so limited. 


The same circumstances bear upon the responsibility of the 
Commission in the case. It must decide whether there is a greater 
public need! for the service of WUST or for the proposal of B-CC. 
Had it not taken the action complained of here, the Commission 
might find itself in an anomalous position. The record in the case 
might require the conclusion that the Negro population of Washing- 
ton has the greater need for the station, and, therefore, that the re- 
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newal application for WUST ought to be granted, but the Commis- 
sion would then find that the only action it could take would be to 
renew the license for WUST as a Bethesda station! Instead, the Com- 
mission made available to itself the opportunity to cure the! anomaly 
and thus to deal with the matter realistically. If Atlantic prevails in 
the case, the license for WUST can be renewed in conformity with 
nature of its operation and the community it serves. This action 
was wholly within the authority and discretion of the Commission, 
and it may not be overturned here. Federal Communications Com: 
mission v. Pottsville Broadcasting Company, 309 U.S. 134, 137-143 
(1940). 


I 


The Commission’s Action Served To Undo an_ 
Error Violative of Intervenor’s Rights 


| 

In acting as it did here, the Commission simply corrected an 
error which, left uncorrected, would have constituted an arbitrary 
denial of rights of Atlantic. The error lay in the Commission’s rul- 
ings on June 14, 1966. It held, on the one hand, that the 1 kilo- 
watt Washington application had to be returned as unacceptable for 
filing because it would be violative of a policy to bar “new daytime- 
only” assignments on clear channels as prejudicial to the future use 
of the clear channel frequencies, and, on the other hand, that the 
5 kilowatt proposal could be entertained because it “would not prej- 
udice future consideration of the use of the clear channel frequencies”, 
when the fact is that all the relevant service contours of the: 1 kilo- 
watt proposal fall wholly within the same contours in the 5 \kilowatt 
proposal. Thus, the 1 kilowatt Washington proposal would have sig- 
nificantly less impact on the clear channel frequency than the 5 kilo- 
watt proposal. This fact was apparent from the applications them- 
selves, and was also specifically brought to the attention of the Com- 
mission in the informal conference of May 28, 1966, and in the let- 
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ter Atlantic filed on June 17, 1965 (R. 41-45), but to no avail, for 
the rulings of June 14, 1966 came down nevertheless. The fact was 
once more called to the Commission’s attention in the pleading filed 
by Atlantic on July 26, 1966, (R. 74-75) and this time the Commis- 
sion gave it the attention it deserved. In its order of November 4, 
1966, the Commission said: 


“ 


. . we have indicated that WUST could operate with 
5000 watts without prejudicing future consideration of 
the use of clear channel frequencies. WUST contends, 
without dispute, that all of the service contours of its 
1000 watt proposal in Washington would be within the 
similar contours of its 5000 watt proposal for Bethesda 
and that the 1000 watt proposal would meet all of the 
technical requirements for a station assigned to Wash- 
ington. Thus, from an engineering point of view, the 
1000 ‘watt proposal would certainly not create any 
more interference than the 5000 watt proposal. Con- 
trarily, there would be less impact upon the future use 
of the clear channel frequency from the 1000 watt pro- 
posal than from the 5000 watt proposal. Since we have 
concluded that the impact of WUST’s 5000 watt pro- 
posal would be tolerable, and since the fundamental 
purpose of Section 73.25(a)(5)(ii) is to protect the clear 
channel frequencies from further degradation, we have 
concluded that consideration of WUST’s 1000 watt pro- 
posal would not subvert our policy with respect to the 
protection of the clear channel frequencies.” R. 141-142. 


If this new ruling had not been made, Atlantic would have remained 
grievously injured by an arbitrary and irrational determination. The 
Commission’s action undoing the error was therefore required as a 
matter of elementary due process. 
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Petitioner Has Suffered No Violation 
of Its Rights and No Legal Prejudice 


A. Petitioner Is Not Entitled To Invoke 
the “Cut-Off” Procedure 


The petitioner claims that rights growing out of the application, 
of Sections 1.227(b)(1), 1.571(c), and 1. 571(j)(1) of the Commis- 
sion’s Rules have been violated. Petitioner’s Brief, pp. 11-14, Appen- 
dix C. The whole answer is that the procedure created by these rules 
did not serve to vest any rights in BCC. Examination of the rules | 
makes clear that they are procedural in nature, and that they are de- 
signed solely to lend order to the Commission’s processing of appli- 
cations for standard broadcast stations. The thrust of the rules is | 
that, where one application is on file, a second application which 
would be in competition with the first one must be on file within a. 
prescribed period, and may not thereafter be amended substantially,, 
on pain of losing the opportunity to be considered in competition | 
with the first one. Thus, while the rules may effectively operate $0. 
as to defeat rights which the second application might otherwise have 
secured to itself, the failure of the second application to secure foe 
rights does not operate so as to vest any rights in the first applicant. 
The procedural requirements to be met by the second applicant may 
be waived by the Commission, and the first applicant does not there- 
by suffer any legal injury. Halpern and Seltzer v. Federal Commutni- 
cations Commission, USCADC Case No. 17,988, Order entered March 
17, 1965, 4 Pike & Fischer R.R.2d 2046. The Washington applica: 
tion was on file with the Commission prior to the “cut-off” date, so 
no waiver of the rules is required to make it acceptable, but the 
April, 1965, amendment to increase power to 1 kilowatt came after 
the “cut-off” date. It is clear, however, that the Commission had 
substantial grounds and good cause for waiving the procedure to ad- 
mit the 1 kilowatt proposal. The higher power had become possible 
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by virtue of new technical standards adopted by the Commission, 
and. as we have already seen, the waiver was necessary both to cor- 
rect a Commission error which was injurious to Atlantic and to en- 
able the Commission to discharge its responsibility to decide the case 
on a realistic basis. 


In arguing against the Commission’s finding of good cause for 
its action, B-CC asserts that the Commission acted differently in two 
cases. Broward County Broadcasting, 1 Pike & Fischer R.R.2d 294 
(1963) and City of Camden, 8 Pike & Fischer R.R.2d 404 (1966). 
These cases are wholly inapplicable for they involve fact situations 
which are not’ even reasonably related to the facts herein. In City 
of Camden, the Commission had before it an application for its 


consent to an assignment of the license for a station at Camden, New 
Jersey, and a petition to deny the application filed by the licensee 
of a station in Philadelphia, Pennsylvania. The Commission found 


reason to believe that, notwithstanding the programming representa- 
tions in the application, the proposed assignee actually intended to 
operate the station so as to serve the Negro population of the Phila- 
delphia area, whereupon the Commission ordered a hearing to deter- 
mine the true intentions of the proposed assignee. Jd. at 406-408. 
The case at hand involves no such application, and no such questions 
regarding the bona fides of the applicant. In the Broward County 
case, the Commission had granted an application for a construction 
permit for a new station with a proposed program format for the 
general audience of the community, then was informed that the per- 
mittee actually intended to program for a Negro audience residing 
beyond the corporate limits of the community, whereupon the Com- 
mission ordered a hearing to determine the facts about this change 
in program plans. Broward County, 1 R.R.2d at 295. No compara- 
ble facts are involved here. It is worth observing, however, that in 
the Broward County case, the Commission ultimately held that the 
hearing was unnecessary for the reason, among others, that it was 
satisfied that the applicant could show at a hearing that his program 
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service to the Negro population in the adjacent community was in | 
the public interest. Jd. at 296. 


B. Intervenor’s Washington Application Was a 
Pre-Designation Amendment 


B-CC rests much of its argument on the basis that the Washing- 
ton 1 kilowatt application was filed and accepted as an amendment 
of the 5 kilowatt application at a time after the Atlantic and B-CC 
applications were designated for hearing. Pursuing that basis, B-CC 
invokes the established Commission policy that an amendment after 
designation is not permitted when it serves to improve the appli- 
cant’s competitive status vis-a-vis any other applicant in the case. | 
Petitioner’s Brief, pp. 13-15. This argument rests on a mistake of | 
fact. Atlantic’s request that its Washington 1 kilowatt application 
be accepted as an amendment of its 5 kilowatt application, and 
thereupon designated for hearing along with its renewal application 
and the competing B-CC application, was made by its letter of June 
17, 1965, and the Commission did not issue its order of designation 
until a year later, on June 16, 1966. It is true, but not material, | 
that the Commission first acted to return the amendment without. 
consideration, then realized its error and gave Atlantic an opportunity 
to refile it, and it is also true, but also immaterial, that the effect of 
this was that the refiling and acceptance of the amendment occurred 


after the issuance of the order of designation. 


It follows that the Washington | kilowatt proposal was tendered 
by the applicant as a pre-designation amendment and was therefore 
not barred by the policy against post-designation amendments. 
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C. Petitioner’s Status as a Competing 
Applicant Is Not Prejudiced 


B-CC also! bases much of its argument on the assertion that the 
Commission’s action places it in a weaker position as a competing 
applicant in that (1) it is now required to meet a threshold issue to 
determine, pursuant to Section 307(b) of the Communications Act, 
whether there! is a greater need for the facility in Bethesda or in 
Washington, and (2) it must now compare its proposal for a Bethesda 
station against Atlantic’s proposal for a Washington station. Petition- 
er’s Brief, pp. 13-15, 19-20, Appendix C. 


The Commission effectively disposed of the B-CC argument re- 
garding the 307(b) issue as follows: 


“In light of the uncontested facts that these two appli- 
cants propose to serve two distinct and separate com- 
munities, it is clear that the public interest will be best 
served by determining which proposal would better pro- 
vide a fair, efficient, and equitable distribution of radio 
service pursuant to Section 307(b) of the Communica- 
tions Act. Indeed, immediately after this proceeding 
was designated for hearing, B-CC requested a contingent 
307(b) issue so that such a determination could be made, 
and we held that such an issue should be added to this 
proceeding, FCC 66-1053, released November 28, 1966. 
This fundamental policy, to compare the needs of the 
respective communities in order to avoid subordinating 
those heeds to the ability of the applicants to meet 
them, is supported by the Supreme Court’s decision in 
Federal Communications Commission v. Allentown Broad- 
casting Corp., 349 U.S. 358, 12 R.R. 2019 (1955).” 

R. 269-270. 


Thus, with or without the Commission’s action accepting the Wash- 
ington 1 kilowatt proposal, a determination would be required under 
Section 307(b) as a threshold matter. 
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In the unlikely event that the evidence established that the needs 
of the two communities are so nearly equal that no choice can be 
made under Section 307(b), then Atlantic and B-CC would be tested 
under the issue to determine, on a comparative basis, which of the | 
proposals would better serve the public interest. The disposition of 
this issue would turn, ultimately, on the question whether the great- 
er public need is met by the service WUST now provides to the Negro 
population of the Washington area or by the service B-CC proposes 
for Bethesda—but this is the very same ultimate question on which | 
the case would turn if the Commission had not accepted the Wash-_ 
ington 1 kilowatt proposal. It follows that B-CC is not prejudiced 
by the Commission’s action. B-CC complains, however, that Atlantic 
has been given a major advantage in that it has been relieved of the, 
necessity to justify its failure to serve the community for which it is 
licensed. Atlantic believes that this matter is still open to B-CC for, 
whatever it might wish to make of it.° Thus, if there are grounds — 
for testing, in this proceeding, the question whether Atlantic ought | 
to suffer some demerit for serving a community other than the one! 
for which it was licensed, B-CC remains free to pursue this by appro- 
priate means. | 


Respectfully submitted, 


SEYMOUR M. CHASE 
Brawner Building 
Washington, D. C. 20006 

Counsel for 

Atlantic Broadcasting Company 


June 14, 1967 


6 . : rare yeas 
Atlantic also believes, however, that no further justification is necessary in | 
light of the Commission’s actions repeatedly sanctioning the WUST operation | 
over a period of 16 years. 


| 
| 
| 
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APPENDIX A 


Form Approved 
Budget Bureau No. 52-R014.13 


FCC Form 301 
Murch 1960 


UNITES STATES OF aAmERICA 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FCR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATIGN OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


Section I 


INSTRUCTIONS 


A. This form is to be used in applying for authority to construct a new 
AM (standard), commercial FM (frequency modulation), or television 
broadcast station, or to make changes in existing broadcast stations. 
This form conaiate of thie par, Section I, and the following sections: 


Section Il, Legal Qualifications of Broadcast Applicant 


Section Ill, Financial Qualifications of Broadcast AppHoant 
Section IV, Statement of Program Service of Broadcoat Applicant 
Section V-A, Standard Broadcast Engineering Data 

Section V-B, FM Broadcaat Engineering Data 

Section V-C, Television Broadcast Engineering Data 

Section V-G, Antenna and Site Information 


8. Prepare three copies of this form and all exhibita. Swear to one copy 
of Section I. Prepare two additional copies (a total of five) of Section 
V-G and associated exhibits. File all the above with Federal Communi- 
cations Commiaaion, Washington 25, D. C. 


C. Number oxhibita serially in the apace provided in the body of the 
form and list each exhibit in the pace provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph was taken. 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if « partnership, the names of all 
Partners and the namo under which the Partnership does business; if an 
unincorporated association, the name of an executive officer, hia office; 
and the name of the association. In other Sections of the form the name 
need be only sufficient for identification of the applicant. 


E. Information called for by tni. 
with the Commiasion “ 

refiled in this application 
another application or .\' 

(2) the information i suvicetien +¥ feforvace to the file number (if 
any, tho FCC form number, anu SO4 eed Gil. of che application or other 
form containing wee iniora iON sd sae Page of paragraph reforred to, 
and (3) aftor maaing tic reier. sco, tne applicant states: ‘No change 
since date of filing.’ Any sue cuderence will be considered to incor 

P ANLO THIS appiiwison ms information, confidential or otherwise, 
wanod in thy apjiecation @ vrner form referred to. The incorporated 
ation of other form will tewrea er, in ite entirety, be open to the 


»s1¢ation which ia already on file 


«}) the information is now on file in 


Dur. 


F. ‘rhie application must be executed by applicant, if an individual; by 
« partner of applicant, if a partnership; by an officer of applicant, if a 
SOFPOFALION OF ABHOCINLION, OF by attorney of applicant only under con- 
ditions shown in Section 1.303, Rules Rolating to Practice and Pro- 
cedure, io which event satisfactory evidence of diaability of appli- 
cant or hia absence from the Continental United States and @uthority 
of attorney to act must be submitted with application. 


G. Beforo filling out this application, the «j+,4.c0nt should familiarize 
himaelf with the Communications Act of 1934, as amended, Parta 1, 2, 3 
and 17 of the Commission's Rules and Regulations and the Standards of 
Good [ingineering Practice. 


H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPH: 
ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLh 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


ong Soyiscur M. Chase, Wyatt Building, 


called for in Section V-G) need not be i 


sea by oF on benalf of thie applicant; | 


Name and post office address of epplicant: (See Instruction D) 


Atlantic Broadcasting 
315 V Street, N. We 
Washington 1, D. Cc. 


Company 


Send notices and communications to the following-named person at 
the post office address indicated if different than above 


Daniel Dicner, V. Pres., above % 


Requested facilities 


Channel Power in kilowatts 


Minimum bows 
Operation daily 


Hours of operation 
Un] united 
Daytime only 
Limited 


Sharing with | 
(Specify Stations); 


Type of station (as Standard, 


Station location 
City 


If authority to make changes in an existing station is 
requested ! 
(a) Present facilities it 


Frequency Power 1n kdlowatts 


120xe , air 


(Specify Stations) 


Unl inited 


Daytime only % 


(0) If thie application ia for changes in an exiating authorization, com 
plete Section I and any other sections necessary to ahow al! eubstantial 
changes in information filed with the Commiasion ‘in Prior applications or 
reports. In the spaces below check Sectiona aubmitted herewith and an to 
Sections not submitted herewith refer to the Prior application of report oon- 
taining the requested information in accordance with Inatruction E. (Ifoon- 
tomplated expenditures are less than $5,000, complete Paragraph 1 of 
Section III only. Section IV ia not required for applications for minor 
changes not involving change in power, change in|frequenoy, change io 
hours of operation, of moving from Oity to city.) | 

Section Nov Para. Noe Reference (File of Form No. and Date) 
(Jsection rz feo BR-1513) 


fe J]section IIE 
Cosretion iv 
Fo) section v 
Have tnere been any suostantial changes 

in we information incorporated in this H 
application by reference in this paragraph? | 


hore) 


- So. Z 


Yes (7) vot] 


Washington 5, D.C, . 


Sectios I, Page 2i 


inited states because of the previous use of the same, whether by license or otherwise, and requests an authorization in accondance 


with this ampiication. (See Section dog of the Communications Act of 1954). 


/ nopLicant represents Ut this application is not filed for the purpose of impeding, obstructing, or delaying determination on 
i; any OUer application with-which it may be in conflict. 


applicant iwreby waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the | 
} 
5 


‘ all the statements made in the application and attached exhibits are considered material representations, and all the exhibits are 
‘a caterial part hereof and are incorporated herein as if set out in full in the application. 


j Tre applicant, or the undersigned on the applicant's behalf, states that he has endeavored to supply full and correct information 
‘as to all matters which are relevant to this application and that he has done so as to all matters within his own imowledzge. 


: ‘. se 
' Dated this .< aw Amy 


Atlantic Broaccastin 


‘ 
as (Name me of applicant) — 
Presicens 
i 


anaes enema eee reece ete 


Sutecribed and sworn to 


defore me this 20 Gay OF eect 9 >| 
(SEAL) 
(Notary public's seal oust be affixed where the 


law of Jurisdiction requires, otherwise state 
that law does not require seal.) 


If applicant is represented by legal Lega 3 Soymour $e. Caase, W BLEGe,g wWooe Deven 
\ or engineering cousel, statenme Dog,; Raymond E. Rohrer, Wyatt Didsg., Wocn. 5, D6c) 
: required by this form: 


Name of officer or employee (1) by wham or (2) under Official title 
whose direction exhibit was prepared (show which) 


Daniel Diener (2) Vice Presiccat 


Se nzer (2) 


- 


WUST Washington Application 
Exhibit No. I 


REQUEST FOR WAIVERS 


By this application, the Atlantic Broadcasting Company (WUST) 
seeks from the Commission (a) a change in the city designation of 
station WUST from Bethesda, Maryland, to Washington, D. C., and 
(b) a construction permit to change transmitter location and to in- 
stall a new antenna and ground system. To make possible a grant 
of this application, the Commission will have to waive the provisions 
of Sections 1.354(Note), 3. 25(a)(5)(ii), and 3.188(b)(2) of its Rules, 


and those waivers are here requested. | 


Section 3.188(b)(2) provides that a minimum signal intensity, of 
5 mv/m must be provided over the most distant residential section of 
the principal city. As is shown at Paragraph III of the Engineering 
Report contained elsewhere in this application as Exhibit No. III, (1) 
because of the squared shape of the District of Columbia on three 
sides, the rounded 5 mv/m contour of the proposed operation would 
miss the extreme northern, southern, and western tips of the city, | 
(2) the missed areas would receive a signal of at least 3.5 mv/m, (3) 
it would not be possible to find a site from which WUST could Prjo- 
vide a 5 mv/m signal to the entire city, and (4) the site proposed is 
one from which the city can be served by WUST with maximum effi- 
ciency. 


Section 3.25(a)(5)(ii) imposes the limitation that, after October 
30, 1961, the Commission will authorize no new stations, and no ! 
changes in the facilities of existing stations, operating daytime only 
on the clear channels. The reasons for this limitation were set out) 
by the Commission in its Report and Order of September 13, 1961 
in the Clear Channel proceeding (21 R.R. 1801, 1821, Par. 56), viz., 
to foreclose any new assignments which could seriously impair the| 
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value of the new Class II-A assignments, or which could hinder or 
obstruct whatever further uses of the clear channels—higher power 
and/or additional unlimited time assignments—which the Commission 
may later find appropriate. As is also shown in the aforesaid Engi- 
neering Report (Par. IV), this proposal cannot in any way or in any 
degree affect the new Class II-A assignments or the prospective au- 
thorization of higher power or additional assignments on the clear 
channels. 


Section 1.354(Note) is the rule establishing the current “AM 
freeze”. It was’ instituted because the Commission determined that, 
pending completion of a comprehensive study of what it found to 
be a deteriorating situation in standard broadcast allocations, it could 
not permit a continued flow of new assignments which would serve 
only to compound the very difficulties the Commission hoped to 
correct. The particular difficulties involved are stated and explained 
in the Commission’s Report and Order of May 10, 1962 (FCC 62- 
516), 23 R.R. 1545, Examination of this proposal will reveal that it 
cannot serve in any way to aggravate any of those difficulties, nor 
can it hinder the Commission in taking appropriate steps to correct 
them. What is even more significant, however, is that there is an 
existing and critical public need and that this proposal is intended to 
serve it. 


The Need 


The need involved here is the need of the Negro community of 
Washington, D. C., and its environs. That community numbers more 
than 475,000. ' It is complex—containing within it all the social, eco- 
nomic and cultural variables to be found in any community of simi- 
lar size anywhere in the United States. Thus, it is a community hav- 
ing all the broadcasting needs and interests which are to be found in 
communities of like size. To be sure, the fundamental broadcasting 
needs and interests of the Washington Negro community are identical 
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with the needs and interests of the entire population of the area, 
and it ought to follow that the needs and interests of the Negro pop- 
ulation are being served in the same degree as the needs and interests 
of the entire community. Regrettably, that does not follow, and! the 
result is that there are substantial needs and interests which remain 
unfulfilled. | 


1. There is a great need for more local news, specifically for 
news of events taking place within the Negro community or which 
are of special interest to the Negro community. This need might be 
met by the various news media in the area, but it is not, and a no- 
ticeable void is thereby created. The extent of this void is most 
strikingly illustrated by the Washington Afro-American. Each edi- 
tion of that newspaper is crammed with news items which are of 
major interest to various elements in the Negro community, but 
which are given no attention in other media. But, while the “Afro” 
thus strives to fill the void, it is published only twice each week, | it 
reaches only a limited audience, and it can do no more than to meet 
a small part of the total need. 


2. Organizations of Negroes, and organizations whose activities 
are of special interest to Negroes—including civic, cultural, educa- 
tional, charitable and religious groups—exist in great number in the 
Washington area, and they have a huge unfulfilled need for access to 
radio stations, both as outlets for information about their activities 
and as media for expression of their ideas. 


3. Public issues involving matters either within the Negro com- 
munity or of special interest to Negroes do not receive adequate’ 
attention. There is, therefore, a significant need for radio programs 
composed of talk, discussions and debates on such matters. 


4. There is a manifest interest among Negroes in music which is 
composed and performed by Negroes, and there is a particular inter- 
est in music of the popular gospel variety for the reason that many 
people, including Negroes in large number, derive religious inspira- 
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tion from it. Not enough of these classes of music is now broadcast 
in the Washington area. At the same time, there is a need to pro- 
vide greater opportunities for local Negro talent to reach substantial 
audiences through radio. 


There is, of course, some effort being made to meet these needs, 
but they remain inadequate. Two existing stations conduct their 
operations so as to attract, and therefore to serve, the Negro com- 
munity. One is station WOOK, the other is WUST. WOOK is li- 
censed to Washington, where the bulk of the Negro population re- 
sides, while WUST is licensed to Bethesda. WOOK operates both 
day and night, while WUST is limited to daytime-only operation. 
WOOK has operating power of 1,000 watts during daytime hours, 
while WUST is limited to 250 watts. WOOK places a usable signal 
within the reach of virtually all the Negro population in the metro- 
politan area, while WUST reaches only 250,712 as compared with 
the 475,804 it would reach under this proposal. WOOK is owned 
in common with station WINX, Rockville, Maryland, and the two 
stations are sold in combination, while WUST has no such opportun- 
ity. The highest spot announcement rate for WOOK is $13.50, and 
the highest rate for WOOK and WINX in combination is $16.75, 
while the comparable rate for WUST is $6.60. 


WUST is anxious to make it understood that it is not here com- 
plaining of an unfair competitive disadvantage. Rather, it offers the 
foregoing facts only to show that a community of 475,000, having 
needs of such magnitude that it ought to be served by five or six AM 
stations, is now being served in whole by only one station, while a 
second station serves it only in part. The Commission has often held 
that, second only to the need for a first local facility, the greatest 
need in each substantial community is for its first local competitive 
facility—a second station which can not only meet needs and interests 
not wholly fulfilled by the first station but, by providing local com- 
petition, can also cause improved service to the public by both sta- 
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tions. WUST has for many years sought to occupy that role, but iti 
has been badly hobbled in its efforts for, as the facts set out above 
show so clearly, it is far less than an equal competitive facility. Even 
with the changes proposed herein, WUST will remain well below the 
competitive level of WOOK. Still, if the Commission will grant this, 
application, it will provide WUST a materially greater opportunity to 


meet the unfulfilled needs and to stimulate more intensive competi- | 
tion in overall service to the Negro community. 


If this application is granted, WUST will act immediately to modi, 
fy its operation so that (1) a majority of its news programs are de- | 
voted to local news, (2) there are regularly scheduled daily programs 
of talks and discussions on public affairs, (3) greater opportunities 
are provided for the use of the station’s facilities by community or- | 


ganizations, (4) the station can present timely and intelligent analy- 
ses of important local news breaks, (5) arrangements can be made | 
quickly for special programs on public affairs when the need arises, | 
(6) new efforts can be made to develop instructive programs in co- 
operation with educational authorities, and (7) the advice of com- 
munity leaders can be sought and can be applied to improve the sta-! 
tion’s service to the community. For those purposes, WUST will 
employ a full-time director of news and public affairs. No effort 
will be spared to find a person qualified to manage those activities 
with competence and imagination and, at the same time, to search 
for and to recommend new and more effective ways to meet the 
needs of the community in those fields. In addition, WUST will 
promptly increase the opportunities it has been providing for the 
development of local talent, and will seek new ways to provide | 
needed services for children and young adults. 


Yet another need, and one which is regarded by many community | 
leaders as the most critical, is the need for more communication be- | 
tween the Negro and the White communities. The views, the aspira- | 
tions, the sensibilities, the frustrations, and the needs of each of the 
two groups must be heard, and must be given greater attention 
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among the people of the other. Should this application be granted, 
WUST would not only serve a substantially greater portion of the 
Negro population, but would also serve a significantly larger portion 
of the population of the entire Washington area. See Engineering 
Report, Exhibit No. III, Figure 8. Given that larger audience, WUST 
will have the means by which to contribute to increased interracial 
communication and will undertake to do so in every way it can— 
with the hope that the more that communication is increased the 
more the members of the two groups will come to regard each other 
as members of a single, unified, color-blind society. 


WUST js a strong and unwavering supporter of all efforts for the 
elimination of racial barriers, and its facilities will always be avail- 
able to advance those efforts, with as much intolerance for hate and 
violence as it has for procrastination among those who resist those 
efforts. WUST does not, and will not, do anything which serves to 
perpetuate racial division, or to heighten or sharpen differences 
among racial groups, or to portray an inaccurate or demeaning image 
of Negroes. Indeed, WUST is very much aware that the pressing 
needs it seeks to serve ought not to exist, and would not exist if all 
existing broadcasting facilities were required to meet all the needs of 
all the people of this area. But they are not, and, as we have said, a 
void is thereby created. WUST has been working to fill a part of 
that void, and by this application seeks the means by which it can 
do much more, but it will always lend its support to the work of in- 
suring that the time will come when the needs and interests of Ne- 
groes and other racial and ethnic groups are met in the same manner 
and in the same degree as the needs and interests of the entire com- 
munity are met. 


WUST has not undertaken to present here the mass of data and 
information which is available to support the facts recited above, for 
it believes that the existing needs are fairly apparent. However, if 
the Commission finds that it is unable to grant this application with- 
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out a hearing, WUST stands ready to prove in meticulous detail the 
existence and the genuineness of each of the needs, and the means 
by which a grant of this application will make possible a filling of 
those needs. | 
In acting upon prior requests for waiver of the “AM freeze”’, 

the Commission has emphasized that it has fulfilled its obligation to 
examine carefully the merits of each individual case. Memorandum 
Opinion and Order, FCC 63-35, released January 11, 1963. WUST 
believes that if the same careful consideration is given to this pro- 
posal the Commission will conclude that the public need to be served 
is great enough to justify the waivers requested, or, at the least, to 
warrant giving this applicant a hearing on its proposal. 


June 26, 1963 


WUST Washington Application 
Exhibit No. Ill 


ENGINEERING REPORT IN SUPPORT OF APPLICATION 
FOR CONSTRUCTION PERMIT TO CHANGE 
FACILITIES FOR RADIO STATION WUST 
BETHESDA, MARYLAND 


1120 KC 0.25 ND-D 


JUNE 20, 1963 


RAYMOND E. ROHRER & ASSOCIATES 
Consulting Radio Engineers 
436 Wyatt Building 
Washington, D. C. 


I INTRODUCTION 


Atlantic Broadcasting Company is licensed to operate Radio Sta- 
tion WUST on 1120 KC in Bethesda, Maryland. Station WUST is li- 
censed to operate daytime only with a power of 0.25 KW utilizing a 
non-directional antenna system. 


The purpose of this engineering report is to present engineering 
data in support of a request for construction permit on behalf of At- 
lantic Broadcasting Company to change the transmitting facilities of 
WUST and also change the city of designation from Bethesda, Mary- 
land to Washington, D. C. The only technical changes proposed are 
in the radiation efficiency and a change in the transmitter location. 
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The proposed operation in Washington, D. C. will not place a; ‘5 
mv/m signal over all of the District of Columbia and therefore: a 
waiver of Section 3.188(b)(2) is requested herein. A waiver of Sec- 
tion 3.25(a)(5)(ii) is also requested, since a change in facilities is re- 
quested. The requested facilities are for a reduction in radiation and 
an increase in distance toward the dominant station. A waiver of | 
the Commission’s Processing Procedure, as contained in the footnate 
to Section 1.354, is also requested in order to allow the Commission 
to accept and process the instant application. ' 


Il PROPOSED TRANSMITTER LOCATION 
| 
It is proposed to move the transmitting facilities of Station WUST 
from Bethesda, Maryland to 815 V Street, N.W. The proposed site 
is the property presently occupied by WUST for offices and auxiliary 
studios. It is proposed to mount a 130’ guyed tower on the roof lof 
the present office and auxiliary studio building. Figure 1 is a verti- 
cal plan sketch showing the proposed tower structure and the sup; 
porting building. Figure 2 is a horizontal plan sketch showing the 
top of the building and the details of the proposed ground system. 


Figure 3-A, 3-B and 3-C are aerial photographs which show the 
proposed site and the surrounding area. The proposed 1,000 mv/m 
contour is also shown on these photographs. From an inspection! of 
these photographs, it is indicated that the majority of the buildings 
within the blanket area contour are commercial establishments and 
therefore it is believed that no blanketing problem would exist from 
the proposed operation. The applicant agrees to take care of any 
legitimate blanketing complaints. 
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HI COVERAGE CONTOURS 


Coverage contours have been calculated for the present and pro- 
posed operations. The contours for the present operation were cal- 
culated using an efficiency of 95.5 mv/m, which was obtained from 
Figure 8 of the FCC Rules. The contours for the proposed opera- 
tion were calculated using an efficiency of 87.5 mv/m, as obtained 
from Figure 8 of the FCC Rules. Both of these radiation figures are 
consistent with the heights of the present and proposed antenna sys- 
tems. 


The present and proposed contours were calculated using the 
ground conductivities contained from the Commission’s Ground Con- 
ductivity Map, Figure M-3. In cases where there was a change in 
conductivity along a pertinent direction, the equivalent distance 
method of computation was employed. 


Figure 4 shows the present 1,000 and 25 mv/m contours. This 
map shows the main business area of Bethesda, along with the bound- 
ary of the Bethesda minor civil division. Bethesda is not a city and 
therefore the boundary of the minor divil division is shown on Fig- 
ure 4. 


Figure 5-A shows the proposed 1,000 and 25 mv/m contours. 
This map also shows the main business and industrial areas of the 
city of Washington, D. C. It should be pointed out that the indus- 
trial areas in Washington are not heavy industrial areas, as such, and 
therefore it is believed that the proposed operation would adequately 
serve the main business and industrial areas of the city. Also shown 
on Figure 5-A is a portion of the proposed 5 mv/m contour. Inspec- 
tion of this map shows that the proposed 5 mv/m contour would 
not completely encompass all of Washington. The proposed contour 
would fall short of the extreme northern tip of Washington, D. C., 
the extreme southern tip of Washington, D. C. and the extreme west- 
ern tip of Washington, D. C. Due to the shape and size of Washing- 
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ton, it would be impossible to find a site whereby WUST could pro- 


vide a $ mv/m signal to all of the city of Washington. It is submit+ 
ted that from the proposed site, WUST would provide the best sig- 
nal to the main business and industrial areas of the city, as well as, 
provide maximum coverage of the city with a 5 mv/m signal. The’ 
minimum signal over any portion of the city of Washington from | 
the proposed operation would be 3.5 mv/m. Due to this fact,|a 


waiver of Section 3.188(b)(2) is requested herein. | 


Figure 5-A also shows the transmitter locations and call letters 
of all standard broadcast, FM broadcast and television broadcast sta- 
tions within a radius of five miles of the proposed site. 


JV. INTERFERENCE CONSIDERATIONS 


| 
A study has been made to determine the interference conditions 
between the present and proposed operations of WUST and any other 
existing or proposed standard broadcast station. Station WUST oper- 
ates onaclear channel with the dominant station being Station KMOX, 
St. Louis, Missouri. The present WUST site is 690.1 miles from the 
KMOX transmitter site. The proposed WUST transmitter site! is 
695.2 miles from the KMOX transmitter site. Therefore, the pro- 
posed move would result in greater separation between KMOX and 
WUST. At the same time, it is proposed to decrease the WUST radi- 
ation from 95.5 mv/m to 87.5 mv/m. 


A study has been made of all existing and proposed stations| to 
determine possible interference to and from the present and proposed 
operations of Station WUST. Figure 6 is a full-scale reproduction of 
a portion of FCC Figure M-3, on which is shown the present and 
proposed 0.5 and 0.025 mv/m contours. It should be pointed out 
that the nearest operating stations on 1120 KC, or the channels 30 
KC either side of 1120 KC, are as follows: 
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WBAL Baltimore, Maryland 1090 KC 50 KW-U (DA-N) 
WHMC Gaithersburg, Maryland 1150 KC 1 KW-LS, 0.5 KW-N, DA-2 


Since these stations are 30 KC removed from the WUST fre- 
quency, there is no interference possibility between WUST and either 
station. Likewise, the present and proposed 25 mv/m contours of 
WUST do not overlap the 25 mv/m contours of these stations. 


The proposed change in facilities will not prejudice the FCC in 
any manner with regard to increased power possibilities for Class I-A 
stations since the proposed move increases the distance from Class 
I-A station KMOX and also the radiation effeciency would be reduced. 
This proposal should not have any adverse effect on the FCC pro- 
posal to assign new Class II-A stations on 1100 or 1120 KC, since 
these new stations are proposed for Colorado and California or Ore- 
gon. The WUST proposal would be well within the 500 mile exten- 
sion of the 0.5 mv/m-50% skywave contour of KYW and KMOX, 
the Class I-A stations on these frequencies. 


V AREA AND POPULATION STUDY 


A study has been made of the area and population within both 
the present and proposed coverage contours shown in Figures +A, 
5-A and 5-B. The area within each contour was determined by use 
of a polar planimeter. 


The population was determined by transferring the contours to 
the 1960 Minor Civil Division Maps for the area in question and also 
to tract maps for Washington and surrounding areas. The population 
data was obtained from 1960 U.S. Bureau of Census Reports PHC(1), 
Tract Report No. 166, and Advanced Table PHI by minor civil divi- 
sions. A signal of 2 mv/m was considered necessary to provide serv- 
ice to all cities and towns having a population in excess of 2,500 and 
also to all urbanized areas. 
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Figure 8 is a table which shows the area and population figures 
for the present and proposed WUST operation. The population por- 
tion of this table is broken down into four parts. The total popula- 
tion served within each contour is shown in the first part. The negro 
population within each contour is shown in the second portion. The 
white population within each contour is tabulated in the third col- 
umn and other race groups are shown tabulated in the fourth group- 
ing. It is noted from Figure 8 that the proposed operation would) 
provide a substantial increase in service to all segments of the Pept 
lation in the Washington, D. C. area. 


VI AERONAUTICAL CONSIDERATIONS 


Since the proposed operation involves new antenna construc- 
tion, approval from the FAA is required. The FAA Form 117 and 
accompanying data was forwarded to this agency in February 1963. 
Figure 10 is a copy of the letter received from the FAA granting | 
aeronautical approval for the construction of the proposed tower. | 
Figure 9 is an aeronautical chart on which has been plotted the loca- 
tion of the proposed WUST tower. | 


Respectfully submitted, 


RAYMOND E. ROHRER 
& ASSOCIATES 


By Raymond E. Rohrer 


June 20, 1963 


FIGURE 8 
AREA AND POPULATION 


Total Population Negro White Other Area (sq. mi.) 
Contour(mv/m) _ Present Proposed Present. Proposed Present Proposed Present Proposed Present Proposed 


0 467 _ - - - - 0.22 .023 


55,488 288,170 633 192,983 54,455 92,144 3,043 9,32 13.11 
338,704 975,373 35,853 424,103 299,557 543,241 8,029 73.0 97.8 


958,641 1,465,436 241,160 456,459 709,805 998,684 10,293 189.0 251.7 
1,068,691 1,627,856 250,712 475,804 810,020 1,141,081 10,971 742.0 907.4 
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APPENDIX B 


AMENDMENT 


Now pending before the Commission is an application of the | 
Atlantic Broadcasting Company, filed on June 28, 1963, for (a) a 
change in the city designation for standard broadcast station WUST 
from Bethesda, Maryland, to Washington D. C., and (b) a construc- 
tion permit to change the transmitter location and to install a new 
antenna and ground system for station WUST. The application is | 
now amended in the following particulars: 


(1) In addition to the changes already mentioned, it 
is now proposed to increase the operating power of sta- 
tion WUST from 250 watts to 1 kilowatt. For that pur- 
pose, there are submitted herewith new Sections V-A and 
V-G of the application form, together with a new engi- 
neering report as a substitute Exhibit No. III of the sub- 
ject application. 


(2) As contained in Exhibit No. I of the application, 
the request for waivers of the provisions of Section 1.354 
(note) and Section 3.188(b)(2), now Section 73.188(b)(2), 
of the Commission’s Rules, have been rendered moot and 
are now deleted. 


Respectfully submitted, 


ATLANTIC BROADCASTING COMPANY 


By Daniel Diener 
Vice President 


March 31, 1965 


WUST Washington Application 
Exhibit No. III 


ENGINEERING REPORT IN SUPPORT OF APPLICATION 
FOR CONSTRUCTION PERMIT TO CHANGE 
FACILITIES FOR RADIO STATION WUST 
BETHESDA, MARYLAND 


1120 KC 1.0 KW ND-D 


FEBRUARY 26, 1965 


RAYMOND E. ROHRER & ASSOCIATES 
Consulting Radio Engineers 
436 Wyatt Building 
Washington, D. C. 20005 


I INTRODUCTION 


Atlantic Broadcasting Company is licensed to operate Radio Sta- 
tion WUST on 1120 KC in Bethesda, Maryland. Station WUST is li- 
censed to operate daytime only with a power of 0.25 KW utilizing a 
non-directional antenna system. 


The purpose of this engineering report is to present engineering 
data in support of a request for construction permit on behalf of At- 
lantic Broadcasting Company to change the transmitting facilities of 
WUST and also change the city of designation from Bethesda, Mary- 
land to Washington, D. C. The technical changes include increasing 
the power from 250 watts to 1 KW, installing a new transmitter and 
changing the transmitter location. 


It is proposed to move the transmitting facilities of Station 
WUST from Bethesda, Maryland to 815 V Street, N.W. The Pro 
posed site is the property presently occupied by WUST for offices 
and auxiliary studios. It is proposed to mount a 130’ guyed tower 
on the roof of the present office and auxiliary studio building. Fig- 
ure | is a vertical plan sketch showing the proposed tower structure 
and the supporting building. Figure 2 is a horizontal plan sketch 
showing the top of the building and the details of the proposed 
ground system. A Collins 20-V transmitter will be installed to pro- 
vide for the power increase to 1 KW. | 


Figure 3-A, 3-B and 3-C are aerial photographs which show the 
proposed site and the surrounding area. The proposed 1,000 mv/m 
contour is also shown on these photographs. From an inspection of 
these photographs, it is indicated that the majority of the buildings 

within the blanket area contour are commercial establishments and 

therefore it is believed that no blanketing problem would exist from 
the proposed operation. The applicant agrees to take care of any 


legitimate blanketing complaints. 


II COVERAGE CONTOURS 
Coverage contours have been calculated for the present and ipro- 
posed operations. The contours for the present operation were cal- 
culated using an efficiency of 95.5 mv/m, which was obtained from 
Figure 8 of the FCC Rules. The contours for the proposed operation 
were calculated using an efficiency of 175 mv/m, as obtained from 
Figure 8 of the FCC Rules. Both of these radiation figures are con- 
sistent with the heights of the present and proposed antenna systems. 
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The present and proposed contours were calculated using the 
ground conductivities obtained from the Commission’s Ground Con- 
ductivity Map, Figure M-3. In cases where there was a change in 
conductivity along a pertinent direction, the equivalent distance 
method of computation was employed. 


The radiation values and the soil conductivity values used in cal- 
culating the pertinent contours are given in Figure 8. The distances 
to these contours are given in Figures 9-A and 9-B. 


Figure 4 shows the present 1,000 and 25 mv/m contours. This 
map shows the main business area of Bethesda, along with the bound- 
ary of the Bethesda minor civil division. Bethesda is not a city and 
therefore the boundary of the minor civil division is shown on Fig- 
ure 4. 


Figure 5 shows the proposed 1,000 and 25 mv/m contours. This 
map shows that the main business and industrial areas of the city of 
Washington, D. C. are completely covered by the 25 mv/m contour. 


Figure 5 shows the transmitter locations and call letters of all 
standard broadcast, FM broadcast and television broadcast stations 
within a radius of five miles of the proposed site. 


Figure 6 shows the present and proposed 25, 5, 2 and 0.5 mv/m 
contours. 


IV INTERFERENCE CONSIDERATIONS 


A study has been made to determine the interference conditions 
between the present and proposed operations of WUST and any other 
existing or proposed standard broadcast station. Station WUST oper- 
ates on a clear'channel with the dominant station being Station 
KMOX, St. Louis, Missouri. The present WUST site is 690.1 miles 
from the KMOX transmitter site. The proposed WUST transmitter 
site is 695.2 miles from the KMOX transmitter site. Therefore, the 
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proposed move would result in greater separation between KMOX 
and WUST. 


The clearance between groundwaves with KMOX was determined 
by assuming a soil conductivity of 15 for KMOX and 8 for the pro- 
posed operation. Using a radiation of 1770 mv/m, the KMOX 0.1 
mv/m contour was found to extend 230 miles. Using a radiation of 
175 mv/m, the proposed 0.005 mv/m contour extends 220 miles, 
providing a clearance of 245 miles between these two groundwaves. 


The limitation of daytime radiation, as calculated, using the 
method set forth in Section 73.187 of the FCC Rules is 312 mv/m, 
which is well above the proposed 175 mv/m. | 


A study has been made of all existing and proposed stations to 
determine possible interference to and from the present and proposed 
operations of Station WUST. Figure 7 is a full-scale reproduction of 
a portion of FCC Figure M-3, on which is shown the present and 
proposed 0.5 and 0.025 mv/m contours. It should be pointed out 
that the nearest operating stations on 1120 KC, or the channels! 30 
KC either side of 1120 KC, are as follows: 


WBAL Baltimore, Maryland 1190 KC 50 KW-U (DA-N) | 
WHMC Gaithersburg, Maryland 1150KC 1 KW-LS, 0.5 KW-N, DA-2 


Since these stations are 30 KC removed from the WUST fre- 
quency, there is no interference possibility between WUST and ei- 
ther station. Likewise, the present and proposed 25 mv/m contours 
of WUST do not overlap the 25 mv/m contours of these stations. 


This proposal should not have any adverse effect on the FCC 
proposals to assign new Class II-A stations on 1100 or 1120 KC, 
since these new stations are proposed for Colorado and California or 
Oregon. The WUST proposal would be well within the $00 mile ex- 
tension of the 0.5 mv/m-50% skywave contour of KYW and KMOX, 
the Class I-A stations on these frequencies. Neither would the pro- 


B6 


posal have any adverse effect on any Class I-A station increasing 
power to 750 KW. 


V AREA AND POPULATION STUDY 


A study has been made of the area and population within both 
the present and proposed coverage contours shown in Figures 4, 5 
and 6. The area within each contour was determined by use of a 
polar planimeter. 


The population was determined by transferring the contours to 
the 1960 Minor Civil Division Maps for the area in question and also 
to tract maps for Washington and surrounding areas. The population 
data was obtained from 1960 U.S. Bureau of Census Reports PHC(1), 
Tract Report No. 166, and Advanced Table PHI by minor civil divi- 
sions. A signal of 2 mv/m was considered necessary to provide serv- 
ice to all cities and towns having a population in excess of 2,500 and 
also to all urbanized areas. 


Figure 10 is a table which shows the area and population fig- 
ures for the present and proposed WUST operation. The population 
portion of this table is broken down into four parts. The total popu- 
lation served within each contour is shown in the first part. The ne- 
gro population within each contour is shown in the second portion. 
The white population within each contour is tabulated in the third 
column and other race groups are shown tabulated in the fourth 
grouping. It is noted from Figure 10 that the proposed operation 
would provide a substantial increase in service to all segments of the 
population in the Washington, D. C. area. 
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VI AERONAUTICAL CONSIDERATIONS 

Since the proposed operation involves new antenna construc; 
tion, approval from the FAA is required. The FAA Form 117 and 
accompanying data was forwarded to this agency in February 1963. 
Figure 12 is a copy of the letter received from the FAA ee 
aeronautical approval for the construction of the proposed tower. 
Figure 11 is an aeronautical chart on which has been plotted the 
location of the proposed WUST tower. 


Respectfully submitted, 


RAYMOND E. ROHRER & ASSOCIATES 


By Raymond E. Rohrer 


February 26, 1965. 
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FIGURE 10 
AREA AND POPULATION 


Total Population 


Contour (mv/m) _ Present Proposed Present Proposed Present Proposed Present Proposed Present. Proposed 


1000 0 3,248 - 2,959 - 275 15 0.22 45 

25 55,488 654,089 633 374,718 54,455 244,941 5,572 9.32 25.0 

5 338,704 1,391,031 35,853 447,339 299,557 940,003 9,986 73.0 208.0 

2 958,641 1,570,564 241,160 453,815 709,805 1,247,312 11,303 189.0 579.0 
0.5 1,068,691 2,063,539 250,712 482,026 810,020 1,482,026 12,270 742.0 1,758 


